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ST A T E M E N T O F I N T E R EST 1
This case tests the copyrightability of computer programs, specifically
packages of source code that are part of the Java software platform used by thirdparty software developers to write applications for computers, tablets,
smartphones, and other devices running Java.

Amicus Microsoft Corporation

³0LFURVRIW´  is a leading innovator in computer software, and has spent nearly
forty years creating software platforms for application developers, including the
well-known Windows operating system. Amicus (0& &RUSRUDWLRQ ³(0&´  is
WKH ZRUOG¶V ODUJHVWSURYLGHU RI VWRUage systems, software, and solutions that help
customers store, manage, protect and analyze information and data in a more agile,
trusted and cost-efficient way. Amicus NetApp,QF ³1HW$SS´ is a NASDAQ100, Fortune 500 technology company with a twenty-year history of innovation in
operating systems, data management and other software markets.
7KHGLVWULFWFRXUW¶Vholding that critical elements of the software platform at
issue in this case are not copyrightable at all is the product of several significant
errors of copyright law.

In particular, the court failed to appreciate the key

distinction between the threshold question of what is copyrightable (which, as the
Supreme Court has made clear, is subject to an exceedingly low bar) and the role
1

1R SDUW\¶V FRXQVHO DXWKRUHG WKLV EULHI LQ ZKROH RU LQ SDUW  1R SDUW\ SDUW\¶V
counsel, or any person other than a micus or its counsel contributed money intended
to fund preparing or submitting this brief. See Fed. R. App. P. 29(c)(5).

of separate doctrines to determine when a valid copyright has been infringed. If
DOORZHG WR VWDQG WKH GLVWULFW FRXUW¶V ruling would upset settled expectations and
harm incentives for innovation in the software industry.
0LFURVRIW¶V PLVVLRQ LV WR HQDEOH Lndividuals and businesses throughout the
world to realize their full potential by creating technology that transforms the way
people work, play, and communicate. Microsoft develops, manufactures, licenses,
and supports a wide range of programs and services, including Windows,
Microsoft Office and Microsoft Office 365, Xbox and Xbox Live, and Bing.
Microsoft invests billions of dollars in research, development, and promotion of
new technologies, products, and services, and competes vigorously in dynamic
technology markets.
EMC is a global leader in enabling businesses and service providers to
transform their operations and deliver information technology as a service. The
company manufactures, develops, and sells a comprehensive, best-of-breed
portfolio of data storage systems and software, security management software, and,
WKURXJK LWV PDMRULW\ HTXLW\ VWDNH LQ 90ZDUH ,QF ³90ZDUH´  LV WKH OHDGLQJ
provider of virtualization and virtualization-based cloud infrastructure software
solutions. EMC employs approximately 60,000 people around the globe, including
thousands of software developers, invests billions of dollars in research and
development annually in information technology solutions, and earns billions of
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dollars annually in software revenue from pURGXFWV UHODWHG WR WKH FRPSDQ\¶V
information infrastructure and VMware virtual infrastructure portfolio. (0&¶V
leadership and investment in innovation are exemplified by the company's ranking
as one of the ten largest software companies in the world, its standing as one of
7KRPVRQ5HXWHUV¶7RS*OREDO,QQRYDWRUVLQ, and its top ten ranking on
WKH3DWHQW%RDUG¶V,QIRUPDWLRQ7HFKQRORJ\LQGXVWU\VFRUHFDUG
NetApp is a leading vendor of innovative storage and data management
solutions that form the foundation for efficient and flexible information technology
infrastructXUHV  1HW$SS¶V SURGXFWV LQFOXGH DPRQJ PDQ\ RWKHUV VWRUDJH
systems²such as its fabric-attached storage (FAS) and E-Series product lines that
help customers streamline operations and lower the cost associated with storing
and managing their data²and operating system software²such as the Clustered
Data ONTAP® V\VWHP EDVHG RQ 1HW$SS¶V patented WAFL® technology.
1HW$SS¶s tradition of innovation, particularly in the software industry, is further
reflected in not only its robust intellectual property portfolio, but also by its
recognition as one of the World¶s Most Innovative Companies (Forbes), a Top 300
Patent Holder (Intellectual Property Owners Association), and the owner of one of
the top quality portfolios in its industry (IEEE Spectrum).

Amici are all keenly interested in both preserving settled copyright law and
sensibly resolving new issues, in order for the domestic intellectual property
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regime to function fairly, efficiently, and predictably. And a mici are well-suited to
address the broader legal, economic, technological, and social implications of the
important question presented by this case in particular. On the one hand, a mici
have relied on copyright protection to help develop and license some of the most
successful software products in history. On the other hand, amici are among the
ZRUOG¶VODUJHVW users and licensees of copyrighted works, including software, and
have a longstanding strategic interest in preserving room for legitimate reverseengineering, competitive analysis, and innovative follow-on development of
existing software. Amici have customers with the critical need for their products to
interoperate effectively with products provided by other vendors, including those
provided by other amici . Toward this end, a mici must be able to carefully and
securely control deployment of their own copyrighted works, and at the same time
be able to use systems, platforms, infrastructures, and solutions built from
connectable offerings provided by multiple vendors. Further, a mici actively use,
contribute to, and sponsor open source projects.

Amici regularly play the role of both parties to the business transaction at the
heart of this case: like Oracle America, Inc. ³2UDFOH´  a mici have created and
maintain numerous technological ecosystems for third-party developers to work in;
DQG OLNH *RRJOH ,QF ³*RRJOH´  a mici frequently seek to interoperate with and
build on innovations created by others, whether through software licenses or by
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reusing facts, ideas, and other elements of existing works that are not protected by
copyright law. Amici frequently compete and collaborate with each other and other
vendors, in relationships defined in part by established copyright law.
Although a mici do not take a position on the ultimate question of whether
the software packages at issue in this case are copyrightable and whether any
copyright has been infringed, a mici urge this Court (1) to hold that the district
FRXUW¶VFRS\ULJKWDQDO\VLVZDVIXQGDPHQWDOO\IODZHGDQG  WRGHFLGHWKLVFDVHLQ
light of the settled copyright principles discussed below.2
I N T R O D U C T I O N A N D SU M M A R Y O F A R G U M E N T
Congress has determined that computer software is eligible for copyright
protection. 17 U.S.C. § 101. Copyright protects computer software in several
important respects. It covers the literal lines of code that comprise software,
generally preventing their reproduction or distribution without permission from the
rightsholder. But copyright also covers certain non-literal elements of the software
as well. For example, the ³VWUXFWXUH VHTXHQFH, and organL]DWLRQ´ RI D VRIWZDUH
product²above and beyond the 1s and 0s that make up the program at its literal
level or the exact words of the human-readable source code²can, in some
instances, be protected by the copyright in the work.

As a result, copyright

infringement in a software case can occur even when the defendant did not copy
2

The parties have consented to the filing of this brief.
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the XQGHUO\LQJGHYHORSHUV¶ code, where the defendant has copied some other, nonliteral element of the software subject to copyright protection.
There is a critical difference, however, between the ultimate question of
whether copyright in a software product has been infringed, and the threshold
TXHVWLRQ RI ZKDW HOHPHQWV RI WKH SODLQWLII¶V VRIWZDUH may be copyrighted in the
first place. These two questions implicate substantially different principles of
copyright law and considerations of innovation policy. ³The sine qua non of
FRS\ULJKWLVRULJLQDOLW\´DQGRQO\D³PRGLFXPRIFUHDWLYLW\´LVUHTXLUHGIRUDZRUN
to be sufficiently original to qualify for copyright protection. Feist 3XEO¶QV , Inc. v.

Rural Tel. Serv. Co., 499 U.S. 340, 345, 346 (1991). As the Supreme Court
stressed in its seminal decision in Feist, ³WKH RULJLQDOLW\ UHTXLUHPHQW LV QRW
SDUWLFXODUO\VWULQJHQW´ Id. at 358. Under settled doctrine, a court must look not
just to whether individual elements of a work merit protection when viewed in
isolation, but also to whether they reflect copyrightable creativity when viewed in
the aggregate, as an original collection of independent elements²even if each
element would be unprotectable on its own.
At the same time, just because a work (or combination of elements) is
copyrightable does not mean that copying it will result in a finding of infringement.
For example, concepts like the fair use doctrine, the requirement that works be
³VXEVWDQWLDOO\ VLPLODU´ LQ RUGHU WR EH LQIULQJLQJ DQG WKH PHUJHU GRFWULQH DOO
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sanction an appropriately broad and flexible range of competing and
complementary innovation based on or inspired by any existing software product.
Copyright law thus balances the need to incentivize a first-PRYHU¶V LQGHSHQGHQW
creation with the need to allow follow-on users to innovate in their own right.
The district court below fundamentally erred in reaching its conclusion that
the Java software packages Google admittedly copied are not copyrightable at all.
The court failed to distinguish between cases addressing infringement and cases
addressing copyrightability in the first instance. It failed to properly apply the low
originality standard the Supreme Court has prescribed. And it failed even to
consider whether any collection of elements in the Java software platform²
including the names of its methods and classes, the organization and hierarchy of
its packages and their constitutive parts, and the selection of features in and across
packages²represents a copyrightably original combination.3 Instead, the court
applied an atomistic test of its own creation that considered the copyrightability of
each discrete component of Oracle¶V software packages separately, as if it were
3

$V 2UDFOH¶V RSHQLQJ EULHI H[SODLQV DW   WKH WHUPLQRORJ\ XVHG LQ WKH FDVH LV
FRQIXVLQJ  7KH -DYD VRIWZDUH SDFNDJHV DW LVVXH KHUH DUH FDOOHG ³$SSOLFDWLRQ
3URJUDPPLQJ ,QWHUIDFHV´ RU ³$3,V´  7KH term API is used in the software
industry to describe a wide range of things, some of which are very simple and
some of which are very complex, and each of which has different purposes and
context. To provide clarity, a mici refer to the computer programs here as
³VRIWZDUH SDFNDJHV´ RU ³SODWIRUPV´ A mici do not address APIs beyond the
computer programs at issue here.
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analyzing the copyrightability of a book by considering each word alone, rather
than in concert with the surrounding ones.
That decision sets a dangerous and ill-advised precedent. Under established
precedent, sufficiently original software packages like those in the Java platform
certainly may be copyrightable, preventing free-riders from replicating their
precise structure and suite of features. YHWWKHGLVWULFWFRXUW¶VUHDVRQLQJOHDYHVQR
room for that result²not only in this case but on virtually any facts. To be clear,

amici do not suggest that those elements of every computer program are
copyrightable, or that copyright in 2UDFOH¶V Java platform would prevent secondcomers from using the platform to foster further software development or create
competing products. Even for copyrightable platforms and software packages, the
determination whether infringement has occurred must take into account
doctrines²like fair use²that protect the legitimate interests of follow-on users to
innovate. But the promise of some threshold copyright protection for platforms
like Java specifically and other elements of computer software generally is a
critically important driver of research and investment by companies like a mici ²
and rescinding that promise would have sweeping and harmful effects throughout
the software industry.
This brief focuses on the legal errors the district court committed in
analyzing copyrightability and the damaging implications for innovation policy
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that would result from its copyrightability ruling.

Amici do not address the

ultimate question of whether the software packages at issue are copyrightable
under the proper legal analysis, whether this Court should reverse outright or
remand for reconsideration in light of the proper legal analysis, or the merits of
*RRJOH¶V³IDLUXVH´GHIHQVH or other issues concerning infringement vel non.
ARGUMENT
I.

7+( ',675,&7 &2857¶6 +2/',1* 7+$7 7+( -$9$  
PLATFORM   WAS   NOT   COPYRIGHTABLE   AT   ALL   WAS  
FLAWED   AS   A   MATTER   OF   COPYRIGHT   LAW   AND   POLICY,  
AND  WOULD  DESTABILIZE  THE  SOFTWARE  INDUSTRY  
Copyright protects all the elements of a work that satisfy the Supreme

&RXUW¶V³PRGLFXPRIFUHDWLYLW\´VWDQGDUG See Feist, 499 U.S. at 362; Boisson v.

Banian, Ltd., 273 F.3d 262, 268 (2d Cir. 2001); Urantia Found. v. Maaherra , 114
F.3d 955, 959 (9th Cir. 1997). 7KHRULJLQDOLW\VWDQGDUGLV³H[WUHPHO\ORZ´²³HYHQ
DVOLJKWDPRXQW>RIFUHDWLYLW\@ZLOOVXIILFH´ Feist, 499 U.S. at 345. This bedrock
principle applies no less to the copyright in a work of computer software than any
other type of work. See, e.g., Softel, Inc. v. Dragon Med. & Scientific &RPPF¶QV,

Inc., 118 F.3d 955, 964 (2d Cir. 1997) (applying the Feist copyrightability analysis
to computer software); Apple Computer, Inc. v. Microsoft Corp., 35 F.3d 1435,
1445 (9th Cir. 1994) (same). Computer software can be copyrightably original
even if some of its constitutive building blocks are not copyrightable in their own
right. Indeed, ³>L@Q Feist, the Court made quite clear that a compilation of non9

protect[a]ble elements can enjoy copyright protection even though its constituent
HOHPHQWVGRQRW´Softel , 118 F.3d at 964.
A.

T he District Court M isapplied A nd Disregarded Basic Copyright
Principles

The district court in this case lost sight of these principles. First, it analyzed
FRS\ULJKWDELOLW\ QRWE\ ORRNLQJ WRWKHSODLQWLII¶V ZRUN DV D ZKROH EXWLQVtead by
considering only WKHSRUWLRQRIWKHSODLQWLII¶VZRUNWKDWGoogle admittedly copied.

See Oracle Am., Inc. v. Google Inc., 872 F. Supp. 2d 974, 997-98 (N.D. Cal. 2012)
(addressing only the 37 software packages that Google copied, not the 166 that
Java contains).

This mode of analysis is backwards.

Under both prevailing

doctrine and common sense, assessing copyrightability requires examining the
allegedly infringed work in full . See Softel , 118 F.3d at 964; Boisson, 273 F.3d at
269-71; Apple Computer , 35 F.3d at 1442. Once a court has determined that a
SODLQWLII¶VFRS\ULJKt is valid and relevant, it can and should turn its attention to the
GHIHQGDQW¶V FRS\FDWZRUN to decide whether any infringement has occurred. See

Apple Computer , 35 F.3d at 1442. But by examining only the part of the allegedly
infringed work that tracks part of the allegedly infringing work, the district court
failed to consider whether and to what extent the allegedly infringed work, in total ,
merits copyright protection. The court thus proceeded from the wrong baseline
from the very start in deciding copyrightability.
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Second, the district court failed entirely to consider whether the software
packages in the Java platform are copyrightable as an original collection and
organization of discrete elements, irrespective of whether each discrete element is
copyrightable in its own right. See Softel , 118 F.3d at 964. That by itself was
reversible error. As the Second Circuit has taken pains to explain³µ>D@QRULJLQDO
arrangement of uncopyrightable or public domain works²even facts²is as
copyrightable as a compilation in the computer context as it is elsewhere in
copyright law.¶´ Id. (quoting Arthur R. Miller, Copyright Protection for Computer

Programs, Databases, and Computer-Generated Works: Is Anything New Since
C ONTU?, 106 Harv. L. Rev. 977, 1003 (1993)); see also Apple Computer , 35 F.3d
at 144 ³>2@ULJLQDO VHOHFWLRQ DQG DUUDQJHPHQW RI RWKHUZLVH XQFRS\ULJKWDEOH
FRPSRQHQWVPD\EHSURWHFWDEOH´ .
The district court neglected to consider the relationships among the 166
packages in the Java platform and the methods they contain, and the particular
selection of features and functions they include, in the particular hierarchy in
which they are embedded. Instead, the district court excised discrete elements of
the platform and assessed them individually and in isolation. It concluded that
because names and short phrases generally are uncopyrightable independently, all
of the QDPHVLQ-DYD¶VWKRXVDQGVRIPHWKRGV(no matter how they were identified,
selected, arranged, and deployed by Oracle) were unprotected. 872 F. Supp. 2d at
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,WFRQFOXGHGWKDW³>I@XQFWLRQDOHOHPHQWVHVVHQWLDOIRULQWHURSHUDELOLW\DUHQRW
FRS\ULJKWDEOH´and erroneously extended that conclusion to find that not a single
such element could contribute to the copyrightability of the Java platform as a
whole. Id. at 997. And it (apparently) concluded that elements of the platform
could not be protected E\FRS\ULJKWXQGHUWKH³PHUJHU´GRFWULQHVRexcluded them
from the copyrightability analysis. Id.
The impermissibly stringent originality standard imposed by the district
court is reflected in its discussion of $PHULFDQ'HQWDO$VV¶QY'HOWD'HQWDO3ODQV
$VV¶Q, 126 F.3d 977 (7th Cir. 1997). See Oracle, 872 F. Supp. 2d at 998-1001.

Delta Dental concerned a taxonomy categorizing a pre-existing set of dental
procedures, not the copyrightability of computer software or of any originally
selected set of previously unconnected elements in general. As Delta Dental itself
H[SODLQV D ³WD[RQRP\´ LQ WKH FRS\ULJKW ODZ VHQVH) reflects no creativity in the
selection of elements it includes; by definition, a taxonomy is simply an attempt to
comprehensively categorize a field. See 126 F.3d at 980. The only potentially
copyrightable originality in a taxonomy is in the organization and arrangement of
its pre-defined constitutive parts.

Generally speaking, taxonomies therefore

present a much harder case for establishing copyrightability than does computer
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software.4 The Java platform contains a category of creative originality not present
in a taxonomy: the choice of what to include in it. The district FRXUW¶V lengthy
attempt to distinguish the reasoning in Delta Dental thus reveals the flawed
premises underlying its copyrightability analysis.
The district court also surveyed cases such as Sega Enterprises, Ltd. v.

Accolade, Inc., 977 F.2d 1510 (9th Cir. 1992) and Atari Games Corp. v. Nintendo
of America Inc ., 975 F.2d 832 (Fed. Cir. 1992). See Oracle, 872 F. Supp. 2d at
993-94. These are certainly canonical software copyright opinions²but they do
not concern the question whether works like the Java packages are effectively
unprotected by copyright altogether. Instead, they deal with software works that
are plainly protected, and address whether a second-comer infringed the
ULJKWVKROGHU¶V FRS\ULJKW LQWHUHVW E\ ERUURZLQJ PRUH WKDQ ZDV SHUPLVVLEOH IRU D
follow-on use.

See Sega , 977 F.2d at 1514 (considering whether reverse-

4

Nevertheless, even taxonomies may be copyrightable. And, indeed, Delta Dental
found the taxonomy at issue in that case sufficiently original to be copyrightable²
though other courts to consider the copyrightability of taxonomies have reached
different results. Compare Delta Dental , 126 F.3d at 979 with Southco, Inc. v.
Kanebridge Corp., 390 F.3d 276 (3d Cir. 2004) (en banc) (numbering system used
WR FDWHJRUL]H PDQXIDFWXUHU¶V SURGXFW VXLWH RI VFUHZV DQG IDVWHQHUV QRW
copyrightable) and ATC Distribution Group, Inc. v. Whatever It Takes
Transmissions & Parts, Inc., 402 F.3d 700 (6th Cir. 2005) (system of organization
in automobile transmission parts catalogue not copyrightable).
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HQJLQHHULQJFRS\ULJKWHGVRIWZDUHDPRXQWHGWR³IDLUXVH´ ; Atari , 975 F.2d at 844
(same).
Cases that the district court ignored are more instructive for the threshold
question of copyrightability raised here. For example, the district court overlooked

Softel and Apple Computer, both of which extensively discuss the copyrightability
of critical elements of computer software, and even Boisson and Tufenkian

Import/Export Ventures, Inc. v. Einstein Moomjy, Inc. , 338 F.3d 127 (2d Cir.
2003), which concern copyright protection for compilations of unprotected
elements in the context of tangible goods such as quilts ( Boisson) and rugs
(Tufenkian). Generally speaking, complex, highly developed computer software is
plainly copyrightable under the principles these cases apply.
In creating the Java platform, Oracle did not simply categorize some preexisting set of method names, software features, or API packages.5 Instead, it
compiled its own chosen collection of names, and features, and packages into a
work of software, with a particular organization and set of hierarchies, of its own
selection and design. See Appellant¶V Br. at 24-25. Even if each individual
element of that work is not protected by copyright in isolation, the copyrightability

5

Sun Microsystems of course was the party that actually created the Java API. We
XVH WKH WHUP ³2UDFOH´ KHUH IRU HDVH RI UHIHUHQFH JLYHQ WKDW 2UDFOH &RUSRUDWLRQ
acquired Sun and renamed it Oracle America, Inc.

14

analysis mandated by long-settled precedent requires an additional examination of
the originality of the work as an aggregation of all of its elements. The district
court failed to conduct that analysis.
B.

T he District &RXUW¶V Copyrightability Ruling Would Upset Settled
E xpectations A nd H arm Incentives For Innovation

Affirming the GLVWULFW FRXUW¶V UXOLQJ RQ FRS\ULJKWDELOLW\ would needlessly
undermine the foundation on which extensive and widely beneficial licensing
ecosystems have been built throughout the software industry. Creators of software
platforms²from proprietary operating systems like Microsoft Windows, 1HW$SS¶V
Clustered Data ONTAP, DQG (0&¶V Enginuity and OneFS to open source
platforms like Linux²all depend on copyright as the lynch-pin of their operation.
³/LNHRWKHULQIRUPDWLRQJRRGVVRIWZDUHSODWIRUPVDUH« reproducible at virtually
QR FRVW´  David S. Evans, Andrei Hagiu, and Richard Schmalensee, Invisible

Engines: How Software Platforms Drive Innovation and Transform Industries 79
(2006). Yet they ³FUHDWH YDOXH E\ UHGXFLQJ WKH FRVWV IRUWKHLU PXOWLSOH FXVWRPHU
groups to come together and thereby enhance the value each customer group
delivers to the other. They do this mainly through providing shared services²
made available through APIs²WKDWUHGXFHFRVWVIRUGHYHORSHUVDQGXVHUV´ Id.
Copyright licensing thus provides the solution for a dilemma faced by
software platform creators: how to providH WKRVH ³VKDUHG VHUYLFHV « WKURXJK
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$3,V´to users without enabling threats to the purposes and goals of that platform.
The lessons from the open source experience are instructive:
The proponents of open-source software faced a problem. On the one
hand they wanted to make open-source software widely available.
That meant that they did not want to use copyrights, patents, or trade
secrets to limit the distribution of open-source programs. On the other
hand, they wanted to make sure that commercial enterprises could not
free-ride on the efforts of the open-source community by making
minor changes or additions to open-source programs but then
enforcing their own intellectual property rights on the entire modified
programs. The General Public License (GPL) was an ingenious
VROXWLRQ WR WKLV GLOHPPD « 'HVSLWH WKH FRS\OHIW QDPH WKH *3/ LV
enforced by copyright law. Copyright is the source of the property
protection that enables those who release software under a GPL to
impose conditions on others who obtain that code.

Id. at 74 (emphasis added).
The chief legal reason why users must abide by the terms of the General
Public License, or the Mozilla Public License, or any open-source license, is that
failing to do so exposes the violator to potential copyright liability. See Jacobsen

v. Katzer , 535 F.3d 1373 (Fed. Cir. 2008); Natasha Horne, Note & Comment,
Open Source Software Licensing: Using Copyright Law to Encourage F ree Use,
17 Ga. St. U. L. Rev. 863 (2001); Greg R. Vetter, The Collaborative Integrity of

Open-Source Software, 2004 Utah L. Rev. 563, 574. By the same token, the
reason why companies like a mici are able to maintain open platforms for thirdparty developers is that they can count on copyright as the primary mechanism for
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enforcing a consistent set of practices that maximize productivity, interoperability,
and distributed innovation.
Without copyright, amici and similarly situated companies would be forced
to retrench and only disclose information about their computer programs to users
and developers in more restrictive and costly ways, to prevent harmful
misappropriation of their innovation or threats to the integrity of the platform.
That would strike a devastating blow to innovation in the software industry, crossindustry collaboration and ultimately to downstream consumers.
The district court purported to limit its copyrightability ruling to the
³VSHFLILFIDFWVRIWKLVFDVH´ Oracle, 872 F. Supp. 2d at 1002. But if the software
packages in the Java platform²a sophisticated, complex, and successful
programming interface²are QRW³FRS\ULJKWDEOHLQWKHILUVWSODFH´ id. at 997, then
it is difficult to conceive of what platform would qualify for copyright protection
XQGHU WKH GHFLVLRQ EHORZ  7KDW LV SDUWLFXODUO\ WUXH JLYHQ WKDW WKH GLVWULFW FRXUW¶V
analysis of copyrightability essentially disregards any consideration of whether a
software work is copyrightable as an original collection and organization of
discrete elements, irrespective of whether each discrete is copyrightable in its own
right. In any event, the message of the decision below will be loud and clear when
it comes to the impact on innovation for firms or individuals investing or engaged
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in the development of software in this vitally important area²in which the United
States has led the world in innovation.
I I.

COPYRIGHT   LAW   ACCOUNTS   FOR   THE   FREEDOM   TO  
INNOVATE   WITH   FOLLOW-ON   CREATIONS   THROUGH  
DOCTRINES   THAT   ARE   MORE   EFFECTIVE   AND   BALANCED  
7+$1 7+( ',675,&7 &2857¶6 ALL-OR-NOTHING  APPROACH  
TO  THE  COPYRIGHTABILITY  OF  SOFTWARE  PLATFORMS  
Recognizing a copyright in the Java platform would not necessarily mean

WKDW *RRJOH¶V FRQFHGHG FRS\LQJ would amount to infringement.

That

determination depends on a second level of analysis that considers venerable
copyright doctrines such as fair use, the requirement of substantial similarity for
infrLQJHPHQW DQG WKH SULQFLSOH RI LGHDH[SUHVVLRQ ³PHUJHU.´

Those doctrines

can²and regularly do²vindicate legitimate concerns about the freedom to
innovate and build competitive software products. They do so, however, in a more
robust and balanced way than WKHGLVWULFWFRXUW¶VIODZHG, all-or-nothing approach to
the threshold question of whether 2UDFOH¶Vsoftware was copyrightable at all.

Amici are strong supporters of the settled exceptions and limitations to
copyright protection. Legal principles that preserve competition and facilitate
follow-on innovation by constricting the scope of copyright protection are both
necessary and plentiful in U.S. copyright law. They include, among others:
x The fair use doctrine (see 17 U.S.C. § 107);
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x The principle that bare methods of operation are unprotected ab initio
(see 17 U.S.C. § 102(b));
x The merger doctrine (see Computer Assoc V ,QW¶O ,QF Y $OWDL ,QF,
982 F.2d 693, 706 (2d Cir. 1992)); and
x The rule that copyright protection does not extend to portions of a
work that are the creation of someone other than its author, including
but not limited to scenes à faire (see Softel, 118 F.3d at 964).
These are just some of the conventional limitations and exceptions in copyright
law relevant to the particular circumstance of this litigation.
Courts regularly invoke these principles to find that reuses of significant
portions of copyrighted works of computer software are permissible, particularly
where the reuse is intended to achieve interoperability between existing computer
programs and new programs and technology the defendant developed.

For

example, in Sony Computer Entertainment, Inc. v. Connectix Corp., 203 F.3d 596,
608 (9th Cir. 2000), the Ninth Circuit found that it was ³fair use´ for a follow-on
innovator to reproduce the copyright-protected portions of a work of computer
software in order to reverse-engineer elements of the work that fell outside the
scope of copyright protection. In the same vein, in Lewis Galoob Toys, Inc. v.

Nintendo of America, Inc., 964 F.2d 965, 971 (9th Cir. 1992), the Ninth Circuit
held it was fair use for consumers to use a third-party, add-on product to alter the
copyright-protected displays of Nintendo video games. And in Sega , 977 F.2d at
19

1526, the court of appeals concluded that fair use permitted copying plainly
protected software object code specifically to create competing products. The list
goes on.6
As these cases show, the fact that a work of computer software is
copyrightable in the first instance does not mean that no one can make a competing
product, or a product that invokes similar tools and methods, or a product that
interoperates with or performs a similar set of functions as a copyrighted software
work, or a product that builds on the state of the art to offer users a newer and
better experience. And as vigorous competitors in numerous software markets,

a mici would not have it any other way. The district court was therefore quite
wrong in saying that, ³>W@R DFFHSW 2UDFOH¶V FODLP ZRXOG EH WR DOORZ DQ\RQH WR
copyright one version of code to carry out a system of commands and thereby bar
all others from writing their own or different versions to carry out all or part of the
VDPHFRPPDQGV´ Oracle, 872 F. Supp. 2d at 1002.

6

,QFRQWUDVWWRWKHVHFDVHVLQWKHSUHVHQWOLWLJDWLRQWKH³FRPSDWLELOLW\´WKDW*RRJOH
sought to leverage ZDV QRW ZLWK 2UDFOH¶V SODWIRUP itself, but instead with
GHYHORSHUV¶SUH-existing experience and comfort with Java . See ASSHOODQW¶V%UDW
65-66. In other words, though each of the precedents discussed here concerns a
situation in which copying plausibly redounded to the benefit of the original
platform creator, there is no analogous benefit to Oracle in this case, since Google
copied Java purely in the interest of making its own competing product.
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The fact that a work of computer software is protected by copyright does,
however, mean that the range of permissible follow-on uses is shaped by centuries¶
worth of copyright law principles. These doctrines form the legal backdrop against
which software development takes place. To hold that copyright protection simply
never attaches to software platforms at all would be to replace that deep well of
nuanced (if occasionally contestable) legal rules and principles with nothing. It
would be to throw away the long-evolving, largely balanced approach to
technological innovation that copyright law has settled into after generations of
wrangling and accounting for novel developments in new contexts. These rules are
not perfect, but they are flexible and they are known, and companies and business
practices have grown up in reliance on them, including in the software industry.

Amici H[SUHVVQRYLHZRQZKHWKHU*RRJOH¶VFKDOOHQJHGFRQGXFWXOWLPDWHO\
DPRXQWV WR LQIULQJHPHQW IDFWRULQJ LQ ³IDLU XVH´ DQG RWKHU OLPLWLQJ SULQFLSOHV
Instead, a mici simply stress that there exists a robust array of doctrines that allow
courts to balance the competing interests of incentivizing innovation in the first
instance, and permitting legitimate and necessary subsequent competition and
innovation7KHGLVWULFWFRXUW¶VDSSDUHQWDWWHPSWWRXVHFRS\ULJKWDELOLW\²alone²
as an all-purpose tool to achieve those complex and subtle goals, see 872 F. Supp.
2d at 1001-02, was contrary both to existing law and to sound policy designed to
protect and foster innovation in this vital area. 7KH FRXUW¶V UXOLQJ LI DOORZHG WR
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stand, will deal a serious if not potentially staggering blow to the existing
incentives established by copyright law for innovation in this critical industry.
C O N C L USI O N
For the foregoing reasons, a mici urge this Court to hold that the district
FRXUW¶V FRS\ULJKWDELOLW\ DQDO\VLV ZDV erroneous, and to resolve this case in
accordance with the settled legal principles discussed above.
February 19, 2013
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