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IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

 
Alexandria Division 

 
ROBERT FENN,    ) 
      ) Case No.  1:12-CR-510 
  Petitioner,   )    

)   
   v.    ) The Honorable James C. Cacheris 
      ) 
UNITED STATES OF AMERICA,   )  
      ) 

Respondent.   ) 
 
MEMORANDUM IN SUPPORT OF PETITIONER’S MOTION UNDER 28 U.S.C. § 2255 

TO VACATE, SET ASIDE OR CORRECT A SENTENCE  
BY A PERSON IN FEDERAL CUSTODY  

 
 COMES NOW the Petitioner, Robert Fenn, through counsel, and moves this Honorable 

Court to Vacate, Set Aside, or Correct Sentence by a Person in Federal Custody pursuant to 28 

U.S.C. § 2255. In support thereof, the Petitioner submits the following: 

PROCEDURAL BACKGROUND 

 On December 6, 2012, Robert Fenn was indicted in the United States District Court for 

the Eastern District of Virginia on one count of receipt of child pornography and one count of 

possession of child pornography. On April 2, 2013, this case proceeded to trial by jury.  On April 

3, 2013, the jury returned a verdict of guilty as to both counts. 

 On April 17, 2013, Mr. Fenn filed a Motion for New Trial on the grounds that the 

government made pretrial erroneous Brady disclosures regarding child pornography found on 

other computers in the Fenn home. The government filed their opposition on April 29, 2013, 

arguing that they had corrected the pretrial disclosure as to the location of William Fenn’s 

computer containing child pornography.  On May 9, 2013, the district court judge issued a 

memorandum opinion denying Mr. Fenn’s Motion for New Trial.  On June 21, 2013, the 
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Honorable James C. Cacheris sentenced Mr. Fenn to 120 months on each count, to run 

concurrently, with a 20 year supervised release term.  The district court entered the judgment of 

conviction and sentence on June 25, 2013.   

 On June 26, 2013, Mr. Fenn appealed his conviction to the United States Court of 

Appeals for the Fourth Circuit.  On February 4, 2014, the appeal was denied.  On February 3, 

2014, in the Eastern District of Virginia, Mr. Fenn filed a Motion for New Trial Based on Newly 

Discovered Evidence.  This motion was based on the discovery that William Fenn had sexually 

abused his stepdaughters when they were the same age as the children depicted in the child 

pornography at issue in this case. On March 20, 2014, a hearing on that motion was held before 

Judge Cacheris, and on April 3, 2014, that motion was denied.  

 On April 8, 2014, Mr. Fenn appealed the judgment denying his Motion for a New Trial to 

the Fourth Circuit.  On October 1, 2014, his appeal was denied.  On October 15, 2014, Mr. Fenn 

petitioned the Fourth Circuit for a panel rehearing, and that petition was denied on November 4, 

2014.   

FACTUAL BACKGROUND 

 On June 12, 2012, Fairfax County Police entered the home of William, Catherine, Robert 

and John Fenn (hereinafter “the Fenn home”) to execute a search warrant obtained by Special 

Agent Tarrah Green Romanoff of Homeland Security Investigations.  The first wave of law 

enforcement entered the Fenn home with guns drawn.  These officers entered Robert Fenn’s 

bedroom on the second floor, and escorted Robert Fenn at gunpoint from his bedroom to the 

living room. During execution of the search warrant, Robert was interviewed by law 

enforcement in the Fenn home. Robert stated he had two desktop computers, an Acer and 

Powerspec, located in his bedroom.  Robert denied that any child pornography would be found 
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on computers that belonged to him.  Eventually, police allowed Robert to leave the Fenn home 

and go to work at a nearby elementary school. 

 Agents seized the Acer and Powerspec computers and found videos and images 

containing child pornography.  Specifically, the Acer computer contained a folder named “62” 

within a user account named “Trebor” with numerous videos and images of child pornography.  

Police also seized a Western digital loose hard drive located in Robert’s bedroom found to 

contain images of child pornography. During the search warrant execution, approximately ten 

computers and eleven hard drives were seized from the Fenn home.  In addition to the Acer 

Computer and the Western digital loose hard drive, suspected child pornography was found on a 

computer belonging to John Fenn seized from his bedroom and on a Toshiba laptop belonging to 

William Fenn seized from the living room.   

 Later that same day, Agent Romanoff and Detective John Spata of the Fairfax County 

Police Department arrived at Robert’s place of employment and requested to speak with him 

again.  This time, the detectives escorted Robert into Detective Spata’s vehicle located outside of 

the school.  During the second interview, Robert admitted to downloading and viewing Hentai 

images of young girls ages 9 to14.  Hentai is legal to possess.  He also admitted to possessing 

images of young girls ages 9 to14 that were dressed.  Robert denied any knowledge of 

possession or receipt of illegal child pornography at any time.  Immediately after the second 

interview, Robert Fenn was arrested for possession and receipt of child pornography.   

EVIDENCE PRESENTED AT TRIAL 

At trial, the government presented evidence that the Acer desktop computer contained 

videos and images of confirmed child pornography. Trial transcript (“Tr.”) 59, 70.    

Additionally, suspected child pornography was found on a computer belonging to John Fenn, 
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Robert’s brother, seized from John’s bedroom and on a computer belonging to William Fenn, 

Robert’s father, seized from the Fenn home’s living room. 1  Tr. 64-65, 100.  Although detectives 

testified they found the Acer desktop in Robert’s room, other witnesses established it had been 

located in the basement from 2010 to June of 2012.  Tr. 200-206, 214-218, 238, 242.  William 

Fenn spent a great deal of time alone in the basement working on his electronics and HAM radio.  

Tr. 211-212, 216, 230-231, 236; 241.  The government presented evidence that Robert admitted 

possessing Hentai but insisted that child pornography would not be found on his computers.  Tr. 

25-26; Def. exh. 1, 2, 4, 5.  The jury also learned that the Hentai was found on the Powerspec 

computer and is legal to possess. Tr. 59.   

The government also presented charts and calendars prepared by Detective John Nelson 

and Agent Romanoff comparing when child pornography was accessed on the Acer desktop to 

the corresponding activity of Robert, John, and William Fenn.  Tr. 100-113, 142-161, Gov. exh. 

29A, 29B, 29C, 29D, 33, 34.  The charts documented when John Fenn was working at Petco, and 

they documented when William Fenn was on a computer other than the Acer desktop.  Tr. 100-

113, 142-161, Gov. exh. 29A, 29B, 29C, 29D, 33, 34.  The charts concluded that William Fenn 

was on another computer on 5 of the 231 occasions when suspected child pornography was 

downloaded onto the Acer desktop. Tr. 155.  Specifically, William was on the portable Toshiba 

laptop (found to contain suspected child pornography) or a Powerspec computer located in the 

                                                 
1 To prove that an image or video is child pornography, the government must establish that actual 
minors were used in the production of the video or image.  Prior to trial in this matter, the parties 
stipulated that the Center for Missing and Exploited Children had confirmed that 59 videos and 
255 photographs, including images depicted in Gov. Exhibits 9 through 13, used minors in their 
production.  No other images were confirmed in this manner.  Therefore, all other images found 
on devices located in the Fenn home qualify simply as “suspected child pornography.”   
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basement.  Tr. 142-161.2   Although the charts established that William Fenn was on another 

computer during the Acer child pornography downloads, they could not establish that he was not 

in the same vicinity as the Acer desktop.   

Robert’s trial counsel failed to present any evidence of Robert’s activities that conflicted 

with the time and dates child pornography was accessed on the Acer desktop.  Moreover, the 

government failed to identify any computer activity by Robert positively placing him on the Acer 

at the time child pornography was downloaded or viewed.  For example, Sharon S. Williams, the 

principal of the school where Robert worked, testified for the government that April 9, 2012 (a 

date when child pornography was downloaded to the Acer at 1:45, 1:46, 1:48 and 1:51 p.m.) was 

a teacher workday when teachers could either work at school or at home. Tr. 138-139; Gov. exh. 

33.  Ms. Williams was unable to confirm whether or not Robert worked at school that day.  Tr. 

138.   

In his defense, Robert’s trial counsel called Catherine Fenn.  Catherine’s testified that the 

Acer desktop was located in the basement and that William Fenn spent a large amount of time 

alone in the basement. Tr. 214-217.  When defense counsel asked Catherine about a statement 

William Fenn had made to her, the government objected on hearsay grounds.  Tr. 220.  Defense 

counsel proffered that Catherine would testify that William Fenn told her that he, William Fenn, 

had been downloading child pornography onto computers.  Tr. 220.  Counsel argued that 

William Fenn was unavailable because neither side subpoenaed him to court; therefore, his 

hearsay statement was admissible. Tr. 221.  The Court excluded William Fenn’s statement, citing 

Federal Rule of Evidence 804, requiring that for a declarant to be unavailable, the Court must 

                                                 
2 Officer Nelson testified that the Toshiba laptop, although found in the living room during the 
search, was portable.  J.A. 180. 
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find that the statement’s proponent was not able to procure the declarant’s attendance by process 

or other means. Tr. 221-222.   

EVIDENCE NOT PRESENTED AT TRIAL 

A. Receipts that conflict with the date and time of the child pornography downloads.  

Prior to trial, Robert Fenn provided his counsel with receipts that Robert obtained from 

his credit card company.  These receipts contained dates and times during the period the 

government alleged child pornography was downloaded and viewed on the Acer desktop.  On 

one of these dates, April 9, 2012, Robert provided a receipt showing a $9.00 parking payment at 

George Mason University at 4:46 p.m.  (Attached as Exh. 1.)  George Mason’s parking fee is 

$3.00 per hour, so Robert arrived at the parking deck between 1:46 and 2:46 p.m.  The 

government’s evidence at trial showed child pornography downloaded to the Acer on April 9, 

2012 at 1:45, 1:46, 1:48 and 1:51 p.m., and that April 9, 2012 was a teacher workday at Robert’s 

school that allowed him to work from home or at school.  Despite possession of this receipt, 

Robert’s trial counsel failed to present this critical evidence to establish Robert could not have 

been on the Acer computer on April 9, 2012 when child pornography was downloaded.   

 Through additional investigation, Robert’s present counsel discovered other receipts that 

conflict with the government’s evidence of two other dates child pornography was allegedly 

downloaded to the Acer computer.  Through the calendar charts, the government introduced 

evidence that child pornography was downloaded to the Acer desktop at 5:41 p.m. on December 

15, 2011.  However, investigation by current counsel produced a receipt found in Robert’s car 

from a Popeye’s restaurant on Centreville Road at 5:33 p.m. on December 15, 2011.3  (Attached 

                                                 
3 Google maps measures the estimated time from the Fenn home to Popeye’s restaurant on 
Centreville road as four minutes, without traffic.  At 5:33 p.m. on Monday afternoon, a jury 
would have been able to rely on their own personal knowledge and experience of Northern 
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as Exh. 2.)  Robert’s trial counsel failed to present any evidence of this receipt or Robert’s 

whereabouts on December 15, 2011 at the time of the downloads.  The government also 

produced evidence that on May 25, 2012, child pornography was downloaded to the Acer 

computer at 4:37 and 4:52 p.m.  However, investigation by current counsel revealed that Robert 

used his credit card at Pho Bac restaurant in Chantilly, Virginia at 5:05 p.m. and at Milwaukee 

Frozen Custard, also in Chantilly, at 5:09 p.m.4  (Attached as Exh. 3.)  Trial counsel failed to 

present any evidence of these receipts or Robert’s whereabouts on May 25, 2012 at the time of 

the downloads. 

B.  Any evidence of an independent forensic examination of the computers found to 
contain child pornography. 

 
In preparation for trial, defense counsel never retained an independent expert to examine 

the computers containing child pornography.  Thus, no expert evidence was presented by the 

defense to explain anonymous computer logons discovered by the government’s analyst, to 

question the credibility and accuracy of the government experts’ conclusions, or to develop 

additional evidence linking the child pornography to William Fenn or otherwise exculpating 

Robert Fenn. 

                                                                                                                                                             
Virginia traffic at that time.  Moreover, trial counsel failed to present any evidence from an 
independent witness who could have driven the route at that time and testified as to the time it 
took them to drive from Popeye’s to the Fenn home at the same time on a Monday evening.   
 
4 Google maps measures the estimated time from the Fenn home to Pho Bac restaurant in 
Chantilly, Virginia as nine minutes, without traffic.  At 5:05 p.m. on the Friday afternoon before 
Memorial Day weekend, a jury would have been able to rely on their own personal knowledge 
and experience of Northern Virginia traffic at that time.  Moreover, trial counsel failed to present 
any evidence from an independent witness who could have driven the route at that time and 
testified as to the time it took them to drive from the Fenn home to Pho Bac at a similar time on a 
Friday evening.   
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ARGUMENT 

A. Standard of Review:  

28 U.S.C. § 2255 mandates as follows: 

Unless the motion and the files and records of the case conclusively show 
that the prisoner is entitled to no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt hearing thereon, determine 
the issues and make findings of fact and conclusions of law with respect thereto.  
If the court finds that. . . the sentence imposed was. . . otherwise open to collateral 
attack, or that there has been such a denial or infringement of the constitutional 
rights of the prisoner as to render the judgment vulnerable to collateral attack, the 
court shall vacate and set the judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the sentence as may appear 
appropriate. 

 
A petitioner is entitled to “a prompt hearing” under 28 U.S.C. § 2255 except in cases 

where “the motion and the files and the records. . . conclusively show that the prisoner is entitled 

to no relief.”  See, e.g., United States v. Witherspoon, 231 F.2d 923, 925 (4th Cir. 2000) 

(reversible error to dismiss petition without evidentiary hearing unless record conclusively 

precludes relief).  The statutory language of § 2255 “confers a broad and flexible power to the 

district courts to fashion an appropriate remedy.”  United States v. Hillary, 106 F.3d 1170, 1171 

(4th Cir. 1997); accord Schlup v. Delo, 513 U.S. 298 (1995) (because habeas relief is equitable 

in nature, district court has greater flexibility in determining an appropriate remedy). 

In cases where constitutional infringement is alleged, the petitioner bears the burden of 

demonstrating by a preponderance of the evidence that a constitutional violation has occurred. 

Miller v. United States, 261 F.2d 546, 547 (1958).  Once such a showing has been made, the 

burden shifts to the Government to establish that the violation was harmless.  Kelly v. Warden, 

House of Correction, 701 F.2d 311, 313 (4th Cir. 1983); see also Chapman v. California, 386 

U.S. 18, 24 (1967) (constitutional error casts on someone other than the person prejudiced by it a 

burden to show it was harmless). 
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B. This Court should set aside Mr. Fenn’s judgment of conviction and sentence because his 
defense counsel failed to provide him with effective legal assistance.   

 
A defendant’s Sixth Amendment right to effective assistance of counsel is violated when 

(1) his counsel has performed deficiently, and (2) the deficient performance prejudiced the 

defense. United States v. Baker, 719 F.3d 313, 318 (2013) (citing Strickland v. Washington, 466 

U.S. 668, 687 (1984)).  “A lawyer’s performance is deficient when his representation falls below 

an objective standard of reasonableness[.]” Id. (quoting Strickland, 466 U.S. at 490).  A deficient 

performance prejudices the defense when “there is a reasonable probability that, but for 

counsel’s unprofessional errors, the result of the proceeding would have been different.” “A 

reasonable probability is a probability sufficient to undermine confidence in the outcome.” 

Williams v. Taylor, 529 U.S. 362, 391 (2000)(citing Strickland, 466 U.S. at 694). 

1. Robert Fenn’s Sixth Amendment right to effective legal assistance was violated when 
his trial counsel failed to subpoena and call William Fenn as a witness.   
 

a. Trial counsel performed deficiently by failing to subpoena and call William 
Fenn as a witness.   

 
An attorney’s representation is deficient when he fails to to contact and interview 

important witnesses, especially when they are available and identified by the defendant prior to 

trial. Huffington v. Nuth, 140 F.3d 572, 580 (4th Cir. 1998). “Unless some cogent tactical or 

other consideration justified it[,] an attorney’s failure to present available exculpatory evidence is 

ordinarily deficient.”  Griffin v. Warden, Maryland Correctional Adjustment Center, 970 F.2d 

1355, 1358 (4th Cir. 1992).  While the Court must presume that trial counsel “rendered adequate 

assistance and made all significant decisions in the exercise of reasonable professional 

judgment,” a court should only defer to “strategic choices” made by an attorney if his 

investigation of law and facts is reasonable. Wiggins v. Smith, 539 U.S. 510, 527 (2003).   

“Strategic choices ‘resulting from lack of diligence in preparation and investigation are not 
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protected by the presumption in favor of counsel.” Armstrong v. Kemna, 534 F.3d 857, 864 (8th 

Cir. 2008) (citing Kenley v. Armontrout, 937 F.2d 1298, 1304 (8th Cir. 1991); Wiggins, 539 

U.S. at 527.    

By failing to subpoena William Fenn for trial, counsel’s representation fell below an 

objective standard of reasonableness.  The core of Robert’s defense was that William Fenn was 

the person in the Fenn home who downloaded and possessed the child pornography at issue.  To 

support this defense, trial counsel introduced evidence that the Acer desktop computer was 

located in the Fenn’s basement, where William Fenn spent much more time than Robert, and that 

child pornography was found on a Toshiba laptop belonging to William Fenn.  However, trial 

counsel failed to secure or attempt to secure the most important evidence to support Robert’s 

defense: William Fenn’s statement that it was he, not Robert, who downloaded the child 

pornography.   

Even assuming trial counsel’s investigation yielded doubts about the contents of William 

Fenn’s testimony, his decision to not subpoena William was unreasonable.  William Fenn’s 

testimony could have followed only three possible scenarios: (1) William would deny 

downloading the child pornography; (2) William would admit downloading the child 

pornography; or (3) William would invoke his Fifth Amendment privilege against self-

incrimination.  Both the second and third scenarios exculpate Robert Fenn, while the first and 

third would have allowed Catherine Fenn to testify that William Fenn told her he committed the 

offenses.  If William denied downloading the child pornography, his statement to Catherine 

would have been admissible as a declarant-witness’s prior inconsistent statement under Federal 

Rules of Evidence 614 and 801(d)(1).  If William invoked his Fifth Amendment privilege, his 

statement to Catherine would have been admissible as a statement against interest under FRE 
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804(a)(1) and (b)(3). See United States v. Brainard, 690 F.2d 1117, 1123 (4th Cir. 1982)(holding 

that when a witness asserts his Fifth Amendment privilege, he is unavailable for purposes of FRE 

804(a)(1)). Trial counsel’s failure to subpoena William Fenn as a witness resulted in the trial 

court sustaining the government’s objection to Catherine Fenn’s testimony on the grounds that 

William Fenn was not unavailable.   

William’s statement to Catherine that he had been downloading child pornography 

sufficiently establishes that William’s testimony would have been exculpatory to Robert’s 

defense. In any event, Catherine’s testimony of William’s statement to her unequivocally 

qualifies as exculpatory evidence. Even assuming that failure to secure or attempt to secure 

William’s presence at trial was a strategic decision based on the potential contents of William’s 

testimony, its effect on the admissibility of William’s statement to Catherine renders that 

decision unreasonable. Moreover, because trial counsel sought to admit William’s statement to 

Catherine, the record establishes a lack of “cogent tactical or other consideration” that would 

justify trial counsel’s failure to present exculpatory evidence. Griffin, 970 F.2d at 1358 (finding 

counsel’s performance deficient where no reasonable excuse for failing to notify the state of the 

defendant’s alibi and to secure the attendance of alibi witnesses “appears or is even suggested in 

the evidentiary record.”); Sanders v. Ratelle, 21 F.3d 1446, 1457 (9th Cir. 1994)(finding 

counsel’s performance deficient when he failed to offer into evidence confession of third party 

where there was no conceivable strategic or tactical reason not to use this evidence.)   

b. Trial counsel’s failure to subpoena and call William Fenn as a witness 
prejudiced the defense.   

 
To establish prejudice under the second part of the Strickland test, “a defendant need not 

establish that the attorney’s deficient performance more likely than not altered the outcome.”  

Nix v. Whiteside, 475 U.S. 157, 175 (1986).  Instead, Strickland requires a “reasonable 
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probability” that the result of the proceeding would have been different if not for trial counsel’s 

deficiency.  Id.  The government relied entirely on circumstantial evidence to establish that 

Robert was the member of the Fenn household who accessed the child pornography at issue. No 

confession or other direct evidence tied Robert to the child pornography.  William Fenn’s 

confession would have changed the entire evidentiary picture.  Its absence deprived Robert of the 

most critical evidence supporting the defense he put forth at the trial: that it was William Fenn, 

not Robert, who downloaded and possessed the child pornography.  See Sanders v. Ratelle, 21 

F.3d at 1461 ( “[G]iven the fact that the jury could have been presented with the confession of a 

person who claimed to be and may have been the ‘real’ shooter, there can simply be no fair 

assurance that the verdict would have been the same had the defendant received effective 

representation.”).   

The jury considered circumstantial evidence of both Robert and William Fenn’s guilt and 

ultimately weighed it against Robert.  A direct confession from William at trial, or extra-

judicially through Catherine, would have had a pervasive effect on the jury’s evaluation of the 

evidence. Counsel’s failure to present this evidence eliminates any “fair assurance that the 

verdict would have been the same.”  Sanders, 21 F.3d at 1461.  Prejudice to the defense under 

Strickland is undeniable.   See also Washington v Smith, 219 F.3d 620, 633-634 (7th Cir. 

2000)(holding that counsel’s failure to subpoena three alibi witnesses in addition to the one alibi 

witness who testified at trial resulted in prejudice where the one alibi witness’ credibility was 

impeached due to prior convictions.  “[G]iven the absence of these [alibi] witnesses, the jury had 

good reason to find [the defendant’s] alibi dubious.”) 
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2. Robert Fenn’s Sixth Amendment right to effective legal assistance was violated when 
his trial counsel failed to investigate and present an alibi defense. 
 

a. Trial counsel performed deficiently by failing to investigate and present an 
alibi defense. 

 
When trial counsel failed to present evidence of the April 9, 2012 alibi provided by 

Robert Fenn, his performance fell below an objective standard of reasonableness.  This evidence 

would have contradicted the government’s evidence that Robert could have been home to 

download the child pornography.  It was available exculpatory evidence that trial counsel 

inexplicably failed to present. See Griffin, 970 F.2d at 1358 (holding “an attorney’s failure to 

present available exculpatory evidence is ordinarily deficient, unless some cogent tactical or 

other consideration justified it.”)(citing Washington v. Murray, 952 F.2d at 1476).   

Additionally, trial counsel performed deficiently when he failed to investigate additional 

alibi evidence that conflicted with the times the child pornography was accessed.  Robert’s credit 

card receipts could have been discovered with minimal effort.  Having received one receipt 

establishing an alibi, counsel had an undeniable duty to take reasonable steps to determine if 

other, similar evidence could be obtained.  The receipts from Popeye’s restaurant and Robert’s 

credit card company establish that Robert could not have been at home on the Acer computer 

during two additional times when child pornography was downloaded.  See Glover v. Miro, 262 

F.3d 268, 276 (4th Cir. 2001) (holding that attorney’s failure to contact certain alibi witnesses 

even though defendant provided the attorney with names of potential alibi witnesses was not 

objectively reasonable); Griffin, 970 F.2d at 1358 (holding that failing to notify the state of the 

defendant’s alibi and to secure attendance of alibi witnesses is deficient performance under the 

first Strickland factor).   
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b. Trial counsel’s failure to investigate and present an alibi defense prejudiced 
the defense.   
 

The outcome of the trial would have been different if Robert’s counsel had investigated 

and presented Robert’s alibi evidence.  Through its calendars and charts, the government 

presented evidence of the activity of the potential suspects, John, Robert, and William Fenn.  The 

government used this evidence to exclude William Fenn as a suspect by showing he was on 

another computer in the Fenn home on a few occasions when child pornography was accessed.  

The government also used this evidence to exclude John Fenn by showing he was working at 

Petco on occasions when child pornography was accessed.  The government then used this 

evidence to indirectly incriminate Robert by claiming he could never be excluded from having 

access to the Acer computer on any occasion when child pornography was viewed.  For example, 

the government argued that Robert could have been accessing child pornography on a teacher 

work day because teachers were allowed to work at school or from home on such days.   

Despite being in possession of evidence that directly refuted the government’s claim, 

Robert’s trial counsel never presented it.  Robert’s defense hinged on his claim that William 

Fenn was the most likely perpetrator of this crime.  The receipts establish that Robert was out of 

the house when at least three downloads occurred. The government’s evidence regarding 

William Fenn, on the other hand, establish that William could have been on a computer in the 

same room as the Acer downloading the child pornography.5 Thus, the alibi evidence would 

have added tremendous weight to the substance of Robert’s defense.  Trial counsel’s failure to 

                                                 
5 Agent Nelson testified on cross-examination that his opinion that William Fenn was not on the 
Acer when the child pornography was viewed was based on the difficulty William would have 
typing on two computers at once even if both were located in the basement.  “It’s difficult to do 
two things at once. . . Certainly you can start downloading something, and then if the download 
takes for a while, move to another computer.”  Tr. 124-126.   
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present it undermines any confidence the Court can have in the outcome of the trial. See 

Washington, supra., 219 F.3d at 634 (finding prejudice under the second Strickland prong where 

trial attorney’s failure to call three alibi witnesses “would have added a great deal of substance 

and credibility to [the defendant’s] alibi”). 

3. Robert Fenn’s sixth amendment right to effective legal assistance was violated when 
his trial counsel failed to secure an expert to independently analyze the Acer 
computer and William Fenn’s Toshiba laptop.  
 

“A court deciding an actual ineffectiveness claim must judge the reasonableness of 

counsel's challenged conduct on the facts of the particular case, viewed as of the time of 

counsel's conduct.”  Strickland,466 U.S. at 690.  A reviewing court’s deference to counsel’s 

professional judgment does not mean that a strategic decision is automatically justified by a 

cursory investigation.  Wiggins, 539 U.S. at 527.  Instead, a court must determine whether 

counsel’s investigation supporting his judgment was reasonable.  Id.; Strickland, 466 U.S. at 690 

(“[c]ounsel has a duty to make reasonable investigations or to make a reasonable decision that 

makes particular investigations unnecessary.” 

a. Trial counsel performed deficiently by failing to seek an independent forensic 
analysis of the computers.  
 

Trial counsel’s failure to have an expert independently analyze the Acer and Toshiba 

computers amounted to an objectively unreasonable investigation.  The government had no 

direct evidence that Robert viewed or downloaded child pornography.  Its dominant method of 

proof was to exclude William and John during the times the Acer recorded that child 

pornography was downloaded and viewed.  The accuracy of these times was therefore critical to 

the government’s case and to Robert’s defense.  Moreover, trial counsel was in possession of an 

email from David Luehring, the government analyst who examined the Acer and found 

anonymous logons from other computers.  (Attached as Exh. 4.)  The email stated the analyst’s 
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conclusion that these logons weren’t necessarily into the Trebor account but qualified that 

conclusion by stating “at least that’s my story—and I’m sticking to it.”   

Despite this information, trial counsel failed to have the Acer examined by an 

independent expert to either confirm the government’s conclusions or offer evidence that the 

anonymous logons could have been the source of the child pornography.  This failure is 

particularly egregious in light of the defense’s theory that William Fenn was surreptitiously 

accessing the Acer to view child pornography.  Such an examination could have produced 

evidence connecting the anonymous logons to the illegal downloads.  Even if it failed to produce 

such direct evidence, it could have uncovered weaknesses in the government’s analysis 

undermining its credibility.  Trial counsel’s failure to seek an independent exam of the Acer 

cannot be viewed as a strategic decision.  At worst, it would have produced no valuable 

evidence, a fact that the defense would not be obligated to divulge.  Trial counsel failed to 

conduct even a “cursory investigation” of the computer where the child pornography was 

discovered.  His conduct was therefore unreasonable.  Wiggins, U.S. at 527.     

In further support of the highly beneficial potential of an independent analysis, the 

petitioner points to an interview his current counsel conducted with William Fenn on October 24, 

2013.  The interview was taped.  During the interview, William Fenn gave a detailed account of 

his computer activities in which he admitted to using a KDM switch to link one keyboard to two 

computers.  As he explained, “A KDM switch allows you to hook a keyboard monitor and a 

mouse to 2 computers at the same time. Then you do control 1 or control 2 to switch between the 

two computers.”  Interview of William Fenn, p. 18 (attached as Exh. 5).  Given William Fenn’s 

abilities to work with multiple computers at one time (contrary to Agent Nelson’s opinion, see 

Note 3, supra.) and the proximity of the Acer to William Fenn’s basement workspace, it is 
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possible that an independent examination of the Acer could have disclosed evidence linking it to 

William Fenn’s computers. 

Trial counsel’s failure to have the Toshiba laptop independently analyzed is also 

objectively unreasonable under Strickland.  The government introduced testimony that Robert 

possessed Hentai images of females similar in age to the child pornography.  Agent Nelson 

testified that suspected child pornography was found on a Toshiba laptop belonging to William 

Fenn, but trial counsel failed to have the laptop analyzed to extract these images to compare the 

gender and age to the child pornography at issue in the case.  The record is devoid of any 

reasonable justification or decision for failing to examine the Toshiba laptop.  See Williams v. 

Thaler, 684 F.3d 597 (2012) (holding that defendant’s counsel’s performance fell below an 

objective standard of reasonableness when he “failed to obtain any independent ballistics or 

forensics experts, and was therefore unable to offer an meaningful challenge to the finds and 

conclusions of the state’s experts, many of which proved to be incorrect.”) 

b. Trial counsel’s failure to seek an independent forensic analysis of the 
computers prejudiced the defense.   

 
If trial counsel had enlisted an expert to examine the Acer desktop and the Toshiba 

laptop, a reasonable probability exists that the trial would have had a different outcome.  As 

discussed above, the crux of Robert’s defense was that William Fenn committed the crimes, not 

Robert.  The jury’s knowledge that images of the same age and gender were found on William’s 

laptop undoubtedly would have strengthened Robert’s theory of defense.  Therefore, trial 

counsel’s failure to analyze the computer, find these images and present them to the jury 

prejudiced the defense and undermines the outcome of the trial.   

WHEREFORE, based on the foregoing and such additional evidence as may be presented 

to the Court at a hearing on this petition, counsel for the petitioner moves this Honorable Court 
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to vacate and set aside the judgment of conviction entered against him or grant such other relief 

as the Court deems just and necessary. 

Respectfully submitted, 

ROBERT FENN 
 
 
By:  /s/    
 Counsel 

 
James W. Hundley (VSB No. 30723) 
Erin L. Blanch (VSB No. 75020) 
BRIGLIAHUNDLEY, P.C. 
1921 Gallows Road, Suite 750 
Tysons Corner, Virginia 22182 
Telephone:  (703) 883-0880 
Facsimile:   (703) 883-0899  
jhundley@brigliahundley.com 
eblanch@brigliahundley.com 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on May 4, 2015, I electronically filed the foregoing document with 
the Clerk of Court using the CM/ECF System, which will send notice of such filing to the 
following: 
 
Alicia Yass 
Assistant United States Attorney 
Lindsay Androski Kelly 
Assistant United States Attorney 
Counsel for the United States 
Office of the United States Attorney  
2100 Jamieson Avenue 
Alexandria, Virginia 22314 
703-299-3700 
Alicia.j.yass@usdoj.gov 
Lindsay.a.kelly@usdoj.gov 
 
 
 
      ___________/s/_________________________ 

James W. Hundley (VSB No. 30723) 
BRIGLIAHUNDLEY, P.C. 
Counsel for Petitioner 
1921 Gallows Road, Suite 750 
Tysons Corner, Virginia 22182 
(703) 883-0880 
jhundley@brigliahundley.com 
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