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THE COURT: We still can't hear you.
ME, GALLAGHER: Can you hear me now, Judge?
THE COURT: Yes, sir, can hear you now.
MR, GALLAGHER: Paul Gallagher with Hausfeld on
behalf of the District of Columbia.
THE CCURT: Morning.
MR. GALLAGHER Good morning.
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1 to that, but said in the alternative, we would iike to the

Z Court to consider our response tco the sur-reply, which was
3 attached to our motion. And we want to make sure the Cour

4 has that.
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o |begin with vyou, Mr. Isaacson, and then Mr., Gallagher., For
7 our purposes, what 1s the definition of a monopoly?

g Mk, ISARCSON: A monopoly would be -- well would
9 tbe a2 firm that has the power in a relevant market to
10 increase prices above a competitive level or reduce supply

t would be market power and
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14 exclude competitors.

15 THE COURT: Mr. Gallagher, do you agree or

16 Jdisagree with that definition?
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monopoly,
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Your Honor. The, the other factor is to what
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is a distinction between where Ccurts find that a

in the range of 30 percent or above. And for

1t can be 50 percent or above. BRut again,

Courts look at that differentlyv. And vyvou'll get

IR. ISAACSON: That's a very fair statement that

 different statements from Ccuris and economists
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1 that's why this is such a big concern, because we have to
Z remember what the context of this lawsuilt is, you know, we

3 kind of lose the forest for the trees when we get into what

5) This a case in which Amazon, a $1.6 trillion

6 {company, is seeking to choke off any efforts by competitcrs
7 in the oniine marketplace tTo compete with Amazon. And that
g is why other significant companies' online markets including

9 eBay and Walmart and Target have barely gotten to the, you
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17 questicon, Mr. Gallagher. My question was whether -- first I
16 asked for the definiticon of monopoly. And then when you
19 tused the word threshold, I inquired about the threshold in

20 the District of Columbia. And from what you're telling me,

~ oy

22 set by the local courts, correct?

24 THE CCOURT: Okay. Now Ifollowing up on where you
25 were headed, Mr. Gallagher, what was Amazon's =-- how much of




1 the online marketplace did Amazon control at the beginning

3 MR. GALLAGHER: There are different estimates

4 lbecause Amazon itself does not tell the public what its

(_

5 online market share is. 8o there are different sources who
o come up with different figures. There are no figures that

g And for example, in the House Congressional
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THE CCOURT: And the question was what was their

20 |market share in March 2020. Do you have that information?

22 been slightly below that, but growing.
23 THE COURT: How much slightly?
24 MR, GALLAGHER: Siicghtly by a few percentage

points.
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1 THE CCURT: Okay. Thank you. Let me check in
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Mr. Isaacson.

3 Mr. Isaacson, what was, to your knowledge,
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g I've certainly read things at different points, but I'm not

9 |prepared for that.

-
<
—
ki
(]
=i
)
]
(o)
s}
—
0

=3

iz
R

Gallagher, as I understand it,

i1 the District is making four c¢laims in 1its complaint. Claims

}..A |_._l }..A
[1aN w [N
Q (@] [
O b2
I} sl w
A I ]
® = o
@} 63}
T NS
. (A-
H
s8] 0]
i =
Q. w
-+
fixN 0]
[} ot
v ]
P._J
@
ot .
v @]
-
O (@]
0]
=)
3 {1
(@]
o N
0]
@] @]
O ot
(@) =
] O
o
@3]
© (]
@] oo
+ i
- N
O ]
]
[N i
()
i [1aN
TN &2
021 (e}
O R
N
.
I}
(@)

|_..x
(&)
=2
=
5
)
[
-
[
3
E
=]
=
<
0]
U
<
9
o
=
o
i
O
I}
1
=
83}
s
93}
Q
O
I}
[
@
@]
pirs

1o THE COURT: The first one alleges agreements in --
17 in restraint of trade based on the -- and arrangements set

up with the third-party suppliers initially through the
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21 MR. GALLAGHER: That's correct. Count 1 deals
2z with the (indiscernibiej.,

23 THE COURT: Okay. And Count 2 deals with the

24 lminimum margin agreement that Amazon uses with the -- T

25 guess that would be their, their suppliers, right?
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MR. GALLAGHER: The first-party sellers. Correct,
THE CCOURT: Fist-party seller okay. Now Claim 3

alleges maintenance of -~ the legal maintenance of moncpoly,

and Claim 4 attempted moncpolization. Is that correct?
MR. GALLAGHER: That's correct, Your Honor.

THE CCOURT: Okay. Bear with me. Now gentlemen,

let's take a lcok at the Amazon Fair Market -- Amazon
Marketpliace Falr Pricing Policy. And it is Exhibit D, page
b of the moticon to dismiss. And IfT1ll read in its entireti:

beginning with the title.
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them with other prices available to cur consumers. If we

customers'® trust, Amazon can remove the buy box, remove the
offer, then t ship option. Or in serious or repeated




1 cases, the spending or terminating selling privileges

2 "Pricing practices that harm customer trust
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COURT: Where does that policy say that

there's an agreement Lo set a minimum price?
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2z service that is significantly higher. Sco consistent with,
23 for example, The Delta Dental case, the fact that third-
24 lparty sellers are required to agree to this in order to do
25 |bhusiness with Amazon removed any independence from the




3 And with regard to the, the use of the word
4 significantiy, that 1s -- that word 1s different from the
5 iprevious price parity provision that required that the

prices be the same or no lower than. Here Amazon has added
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7 a single word to medify what the old provision was. But
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15 of lower dces. 1 don't see "icower," Ycur Honor. But
1o "higher™ does. And cur complaint contains detailed
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17 allegations indicating that Amazon doesn't implement this
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20 at any level belcow the price that they sell on Amazon when

21 they're selling on another platform,

22 THE CCURT: I'm sorry, but it says "significantly
23 |higher." T don't see the word "lower"” in there.

24 MR, CGALLAGHER: It's the —-- it's the converse of
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1 THE CCOURT: QOkay. Well speaking about third-party
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4 ltpercent of its third-party suppliers, correct?
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22 circumstances.
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24 Tgkal, I-g-b=-a-1, Section 4(a) of the Supreme Court's

25 oplinion. Just bear with me, I'm pulling 1t up.




Z THE COURT All right. And I will read beginning
3 |with the second sentence in that porticon of the Suprene

4 VCourt opinion. And I will nct menticon citations along the

(@}
o
<
-
0
}._.:
=
O
e
(@]
=
H
=
P..I
N
oy
.
-
D
h
[}
e
-+
O
0
&3}
U
[
o
0
=]
0]
93}
o
n
b4
[
(’T‘
83}
0
-+
]
}_.l
n

S
é
i
Q.

b
=
3]
(’T‘
Q.
o)
]
W
l,__.l
5
]
o
O
Fh
(@]
i_l

A

4
l_.l
|___
o
=
O
9]
®
Q,
o
]
®
o
W)
N
W

9 the Court held in Twombly" -—- I don't know if I'm saying

}..A
<
o+
oy
&3]

ot

right, but the spelling is T-w-o-m-b-l-y --

Ythe
leading standard, Rule 8 announces, dces not reguire

[u.Y
bt
2

2 detailed factual allegations, but demands more than an

-
r

[
V]

3 Junadorned the defendant unlawfully harmed the accusation.

}..J
o
Q
i_<
D
)
O,
i_l
]
Q
~+
]
)
ot
0]
h
(]
0]
[
n
83}
O
D
i_<
u
s3]
o
Q.
@)
O
]
@]
|_._
]
€]
}_.l
O
o
€]
(]
O
1~

a cause of action

|_..l
o
o
Hh
O
=]
E
gj
g)
P.
=
®
@}
|_.l
o
0
jrt
|_.l -
O
]
O
Hh
ot
oy
(’T‘
o
|_._
(’T‘
=
o
]
ot
w
O
Hh

}..A
S
}_<
]
O
ot
Q2
O
2z
O
[
Q.
O
16}
]
83}
@]
@)
=]
e}
|_._.‘
&3}
ot
n
®
ot
0]
-
-
0
i_l
]
o,
|_.l
93}
@]
»
[}
o
P..I
o8
|_._
(‘?‘

|_..x
)
0
7—
C
)
on
[9)]
®
=
ot
}_l
]
]
on
Q.
)
<
O
l,_.l
@)
O
Fh
.
&3}
@]
pars
o
l,__.l
D
iy
.
]
3
+
»)
D
3
.
&3}
@]
pars
o
l,__.l

}..A
o8]
=
0
-
0
D
=
o
ol

5
A
(=

smiss, a complaint must

[

|_..x
O
3
O
n
o
]
4
3
}_.A
<:
(’?‘
)
ey
O
&
|_.(
O
]
(:1'
O

(ws

20 ontain a sufficient factual matter accepted as true. TG

Q

21 state a claim to rellef that 1s plausible on its face. A
22 claim has facial plausibiiity when the plaintiff pleads

23 factual content that allows the Court to draw the reasoconable

24 inference the defendant is liable for the misconduct

Fme-
.

&
o
4
{

alleged. The plausibility standard is not akin to a

[RW)
&)




1 iprokability reqguirement, but it asks for more than a sheer

2 possibkbility that a defendant has acted unlawfully.

4 consistent with a defendant's liability, it stops short of

&
—+
]
@}
F_J
PJ
2
®

between possibility and plausibility. Twoe working

S)
o]
[
FJ
]
@}
FJ
T
F_.J
()]
n
o
-
o
(]
3
+<<J
D
(@)
e
=
@]
o)
@}
PJ
n
|‘_“
O
]

in Twombly. First, the

8 allegaticns contained in a ccomplaint is inapplicable to

) legal conclusicns. Threadbare recitations of the elements

}..A
(&
@)
sy
83}
@]
w
o
n
0]
0]
h
&3}
@]
pars
FJ
O
]
mn
]
@]
O
I}
ot
FJ.
~+
o
s
=
®
[}
O]
Q
O
o
@]
+<<J
o
9}
O
[}
e

|_..x
=
93}
ot
Q
ot
(’?‘
=
o)
]
-+
€]
Q.
O
i
O
—+
n
o
-
kﬁ
Fq
@]
O]

12 "Alsoc for purpcoses of a motion to dismiss, you
13 dmust take all of the factual allegations in the complaint as

[
N

true. We are not bound to accept as true a legal conclusion

i5 couched as a factual alliegation. Rule 8 marks a notable and
16 generous departure from the hypesr-technical code-pleading

17 regime of a prior era, but it does not unicck the doors of
16 discovery for a plaintiff armed with nothing more than

%
@]
]
]
@]
F_ﬁ
oot
n
FJ
O
]
n

®

20 "Second, only a complaint that states a plausible

ey

21 claim for relief survives a motion To dismiss. Determining

22 twhether a complaint states a plausible claim for reiief

23 will, as the Court of Appeals cbserved, be a context-

24 specific task that requires the review in Court to draw on

[RW)
&)
FJ

g jJudicial experience and Ccommol

3
n

ense.

.




5

1 "Rut where the well-pleaded facits do nof permit

Z the Court to infer more than the mere possibility of

(o

S)
A
O
-
©)]
}_.l
2.
[
‘f

ing a motion to dismiss may choose to begin by

}..A
(&
Q
@]
=]
}._.:
S
s
F‘I‘
g
0]
WG
3
o
93}
ot
r5
O]
n
o
T
@]
@)
[}
~+
®
A
T
M3
.
w
(
pars
o
&3}
l,__.l

allegations.

-t
p2
=1
=<U
o
=]
@]
-

e

n there are well-pleaded factual allegations, tThe Court

Q

should assume their veracity and then determine whether th

[
r

}..A |_..x
> (o8]
T
l,__.l
Q
o
93}
l,_
o8
|_._.‘
WG
= \Q
2 -
- <
3 ®
Q. ks
@] [
@] €]
[ @]
€]
- +
O 0]
o
s3]
l_—J o
S
[ ]
= r—r
)
=] rr
&
}\,
s
p- l:j
= +
|_._
c 0
6] Hh
ot
t -
w @]
ot =
@] [
mn ®
h
ot °
g
0]
ot
o

|_..x
(&)
T
]
(_\
@
®
@)
&3}
T
ie)
[}
O
83}
@]
oy
=
D
=
®
z
)
0
]
]
mn
}_l
Q.
)
[}
ot
g
®
©]
o
(]
th
l,_.l
@]
|_.(
(‘?‘
]
@]
0]
h
&3}

(8>

complaint alleging that incumbent telecommunications

[

roviders that entered an agreement not to compete and to

}_.J I...\
o -~
h e}

ot

1 competitive entry in vioclation of the Sherman Ac

p--2

ores

=

a

[u.Y

9 "Recognizing that Section 2 enjoins cnly anti-

f
4
=2

20 |lcompetitive conduct effected by a contract, combination cr

22 the defendants had entered into a contract, combination ¢r
23 conspiracy to prevent competitive entry, and had agreed not
24 to compete with cone another.

"The complaint also alleged the defendan

[RW)
&)




1 |paraliel course of conduct To prevent competition and

Z inflate prices were indicative of the unlawful agreement

(o

(8>

he plaintiff's assertion of an unlawful agreement was a

7 legal conclusicn, and as such, was not entitled to the

[
<
3]
-+
o
()]
[ON

Q

claim for relief and been entitled to proceed

}..A |_..x
K] 2t
T
D
=
(]
O
-
@]
®
-4
g
®
(@]
o)
o
I}
ot
]
(’T‘
b
-+
&3}
Q.
&)
[}
(’T‘
n
n
®
(@)
o+
oy
(’T‘
o
o
T
@)
(]
ot
g
®

|_..x
(o8]
T
P._J
Q
FJ
-
ot
Fq
-
-4
n
P
9
io]
F_—
a3
Fq
j»}
-+

the well-pleaded conclusory® -- "the

}..A
o
<
0]
F_—
P_
g
F_—
®
Q
o
q
Q.
]
O
]
@)
O
]
@]
F_.
]
€]
@)
[}
MG
"
S8
»
(w3
o
S
—
Q
F_.
F_—
®
4
s3]
—+
PJ
o)
]
93}
@)
(]
T
Q
[}
&3}
P“J
+<<4
0]
F_—

15 dbehavicor to determine whether 1t gave to a plausible
16 suggesticn of a conspiracy. Acknowledging that parallel

|_..l
@]
@}
i
o
b
Q
it
o
n
9!
@}
]
n
FJ.
w
o
®
o
-
FJ.
(s
jmy
&3}
]
o
o
P._J
)
th

vful agreement, the Court

}..A
(@8]
i
0]
<3
®
=
or
=
®
+<<4
0]
93}
€]

concluded that i1t did ncot plausibly suggest an

cnly compatible with, but

|_..x
O
FJ
}_.J
+<<4
FJ
@]
PJ
o+
&3}
@]
Q
O
I
Q.
ry
O]
@]
Q
o
93}
®
FJ
~+
EB
93}
i
O
—+

~ oy

22 |lpieaded facts of the parallel conduct accepted as true did

[RW)
(@2
2
O
=
[
=
=2
ot
o3
&3]
ot
H
]
;.;?1,"
D
v
-
b
®
ot
n
]
o
<
[
0
pod
ot
=
)
&3]
ot
ot
lng
!




1 | Amazon Market Fair -- Marketpliace Fair Pricing Po

-
[
@)}

~
&)
Q

G
6}

Sellers are responsible for setting

Q
T
=
[}
}_.A
[
9
=3
e}
s
|_.(
@]
[}
n
O
]

(@)
5
=
5
5
e
D

3 JAmazon Marketplaces.” That is the seller's decisic

4 are limits regarding higher prices.

ot

5 Let me go back to the policy. "In our missicn to
& tbe Farth's most cusicomer-centric company, Amazon strives to
7 lprovide our customers with the largest selecticn at the

g lowest price and with the fastest delivery. Sellers play an

}..A
(]
}_.A
+
0]
n
O
]

our marketplaces, including shipping costs, and

|_..l
}._A
9]
O
e
&3}
-
o
n

them with other prices available to our customers.

iz "If we see pricing practices on the marketplace
i3 that harms customer trust, Amazon can provide” -- fcan

-
N

remove The buy box, remove The offer, suspend the ship

15 option, or in sericus or repeated cases, suspending or
16 jdterminating selling privileges.
17 "Pricing practices that harm customer trust

b
o

include, but are not limited to: setting a reference price

[u.Y

9 Jon a product that misleads customers; setting a price ¢

>
o)

]

(.
Q
6]
]
s

20 lproduct ¢or service that is significantly higher than

N
}._A
T
[
}_.A
(:}
G
6}
O
Hh
Fh
»
]
(’T‘
Q.
O
-
O
(]
O
h
[
W
N
O
-
O
[
93}
®
}._.:
|_._
}_l
]
Q
o
}._.:
!
}_l
T
o)
o
-
+
6}

~ oy

22 of a product for more per unit than that of a single unit of

23 the same product; setting a shipping fee on a product that

"hmazon considers current public carrier rates,

N
S}

26




1 reasonakle handling charges, as well as buyer perception

2 twhen determining whether a shipping price viclated our fair

4 And I will again ncte that based on what

5 |lpolicy says, sellers are free to set prices within the
& |marketplace provided that those prices -- the only limit is
7 that they canncot set a price that is significantly higher

8 thar

]
[}
(’T‘
Q
»
e}
s

ie)
[}
}_l
Q
»
6]
0]
=
O]

"
[ON
]
]
O
B
O
Fh
h
>
0
N
O
o

~
o
O
=3
o+
]
O
ot
=
ur

refers to a floor. And

}_.J
(&
Qo
(o)
I
]
()]
=
=
D)
]
&
—+
]
Q
ot

[u.Y

1 Gallagher is arguing that significantly higher implies the

e

iz cpposite; it's not there.

|_..x
W
ey
sl
N
VVJ
=
[
3
[
bt
jat
e
=
=
W
M

I respond, Your Honor?

-
1N
—
ki
(]
=i

COURT: I'm in the process of ruling, Mr.

|_..x
[ &3
)
o
}._.:
|_._
w
]
jmy
o)
=
—
.
O
o
]
&
o+
O
o
[OR
Q.
6]
]
=]
o
ot
oy
l,_.l
]
O
<
O
fan
3
o
b
Q
Q.
C
}_.A
-

(8>

but I'm in the process of ruling,.

[

}..A |_..l
o ~d
= iz
e sl
=i o
()]
) yVJ
- [
5 £
H
@
]
I~
= =
O oo
o
= -
93] 2l
< W
e
o] v
5
N
0
D
D
0
-
6}
}_.A
s

|_..\
O
=z
=
sl
(D]
VVJ
-
o
3
[
[a]
s
I~
=
—
oy
6]
3
e
WG
O
o
-
Cy
o
Q.
O
®

21 MR. GALLAGHER: Your Honcr, I think that vou'lre

22 correct, t

23 the fact

~d



1 THE CCURT: Okay, walt a seccnd. I am not -- I am

(&)
e
o
o
I}
H
o
O
o
o+
&3}
Ul
<
D
O]
o
~+
n3
ot
83}
—+
N
v
]
(@)
H
Q.
]
]
~+
n
D
D
o+
oy
&3}
ot
|_.(
o

S
-
)
D
-
D
B
(ws
o
[
-
Mg
o]
o
3
o
T
e
O
9]
]
»
[ON
n
|_.l
I}

8 this reason that the, the policy itself clearly, by its

9 language, even though 1t doesn't expressly say so, what it

}..A
o

means, a reasonable interpretation of this is you cannot

[u.Y
bt

D

sell fo

[}
l,__.l
o)
mn
93}
o)
|_._
93}
o
Ly
(’?‘
I~
o)
N
v
]
(@)
o+
oy
&3}
ot
mn
5
i
<
~
h
O
I}
®
b
&3}
=]
|_._.‘
O]
-
=
®

(

1z Federal Court in Seattle allcwed the case other than the per
13 se claims to move forward because it found the same claims
14 as we have made here plausible based on the same fair price
i5 |policy and price parity policy that we, we previously --

16 that Amazon previously invoked.

|_..x
€]
O
ot
g
D
l’""
Q
]
“
o
Q
(@]
(’?‘
@)
(]
ot
g
®
%))
3
[}
(’?‘
®
&
D
o
ot
O
}_<
oot
n
&3}
l’""
}._.:
O
iy
t
=
®

b
o

detailed alliegations that the District has included in its

|_..l
O

complaint from third-party sellers that indicate how Amazon

20 implements thi

|_.l
9]
T
O
}_l
P..I
O
!
o
oy

hat it implements 1t in an even
21 more restrictive way tThan the language in the policy, all of

22 that needs fco be looked at tcogether to determine whether or

23 |not there is a plausible claim of agreement here.

24 And 1if I can make cne other point. Your, Your

25 |Honor quoted extensively from Ashcroft versus Igkal. That




1 was a conspiracy case. And the guesticn, tThe, The -- the

3 dplausible that there was an agreement cor is it egually

4 Iplausible that there was not an agreement. There was not

(&)
9]
O
]
6]
T
P..I -
-
@
[}
Mg

J

13 ar

S
]
~
[0
ot
iy
[0
]
®

®
®
P..I

[

is no question that there
h

ot

7 agreement. This is Amazon's pclicy: the

D
F

O
o
i

8 agree to it. The only question is whether or not it sh

—t

restraint of trade. There 1is

O
o
®
0
O
]
n
|__(
(@)
®
e
0]
[OR
)
]
o
]
[
(’?‘
o)
n
O
o
83}
o8
|_._.‘
(’?‘

}..A
(&
i
O
o]
o
D
93}
(ws
}_.A -
O
o
o+
oy
O]
[
®
i_l -
€]
s3]
o
Q
Q
I
®
EQ
=
0]
]
=
-
®
=

1 THE COURT: Well the Supreme Court alsoc no

[u.Y

+
®
O]
+
5

12 Court and, and in it's -- Just so we're cliear, the Court
13 dwe're talking about in -- in that portion of Igbal is
14 Twombly, right?

}..A |_..l
S (G2}
= iz
s )
= .
- G
(@] o
e o
) I
I,
<A
=
O e
P ..
Q
. -
]
[OR
[ )
+ [
n
n t
&) O
NG C
N Q.
= =
gl O
b} o
<R
o
O s
< O
J--- ]
v ]
Q. [
N .
|_.l
o
Q
+
)
83}
o

|_..x
T
83}
=
S
}_<
l,_
®
|_._
@]
o)
]
@)
o
@]
ot
£
Q
mn
@]
o)
]
93}
l""
n
ot
(‘?‘
]
=
l""
o+
oy
83}
]
=
]
}._.:
o
h
o
|_._
83}
o]
[}
(‘?‘
®
3
®
o
ot

}..A
(@8]
[
©
]
n
s3]
WG
o+
oy
&3}
ot
t
=
®
=
D
€]
]
O
o,
|_.(
93}
%))
3
[}
(’?‘
®
&
D
o
ot
oy
(’?‘
I~
o)
I
®
4
S
I
Q.
}_.A
]
(o]
Q
]

|_..x
O
&3}
Ul
<
D
0]
=]
®
]
pt
i
]
le)
H
g
s3]
<:
®
]
O
-
D
&3}
©]
@)
]
ot
@)
Q
@]
o
5
purt
o+
oy
&3}
ot

20 representaticon. The Court nevertheless concluded that 1t

ot
%))
]
}_l
l,__.l
}._.:
|_.l
@]
}_.I
o+
&3}
9
Q
O
I
Q.
(e}
(’?‘
@]
Q
o
93}
®
|_.l
+
<
S8
93}

21 did not possibly sugges
22 not cnly compatible with, but indeed was more likely
23 explained by lawful and choreographed pre-market behavior.

24 That is a deference to the parties’ rights to

enter into contracts and to the acknowledgement that there

[RW)
&)

ird-party sellers

o




1 are market factors that affect these situations. Yourself
Z has told me that Walmarit, Costco, eBay, Target provide
3 online marketplaces. Yourself had toid me that a lot of

4 these third-party sellers, separate and apart from selling

(&)
~+
n3
=
©
]
[t}
g
»>4
gn
]
O
]
=
)]
<
D
ot

(8>

You repeat t
7/ again, that there's an agreement to set a ficor. I
S over the peolicy twice. That language does ncot appear

9 anywhere on that pclicy. The word "lower” doesn't appear

}..A
(&
)
]
<
2
i
®
]
D
O
o
-
oy
&3}
ot
e
O
l,__.l
}_.A
@]
=G

|_..x
}._A
wn
O
M
0
-
©)]
s
W
o+
®
W
Q)

onclusion and then rely con the

}..A
[
Q
O
=
@]
}._.:
o
93}
l,_.l

lon that vou state to reach another conclusion which

|_..l
(o8]
i_l
6}
0
O
5
3

o

rary to what Igbhal says must be plead tc survive a

14 motion to dismiss,
i5 What would you like to say in that regard, Mr.
16 |Gallagher?

[u.Y

b
o

ITgbal case arises in a completely -- and Twombly as well --

2

|_..l
to]
&3}
3
}_.A
]
D
}_.A
e}
o
@]
]
=t
o]
|_._
(’T‘
ot
»
|_._
WG
0
|_.(
b
h
»
[}
0]
]
&
0
]
i
ot
0]
b
o
»
[}
O]

21 standard.
272 MR, GALLAGHER: But -
23 THE COURT: The fact that this has to do with

24 people who are being held somewhere for whatever reason,

]
w
o}
@]
-
o
)
]
O
¢t

change in any way, shape or form, the standard that




1 the Court sets out, which I must use here.

3 ldregard to the plausibility standard which we believe that we

4 have met and the Court in -- the Federal Court in Seattle

(&)
th
@]
o
]
(@)
t
oy
&3}
ot
t
=
D
e
}_<
%))
}_.A -
]
-+
}_.I
h
(]
ot
g
®
]
D
—
=
a
ot
S8
93}
3
®
}_<
}_.

S)
=
]
gn
ot

g gsituation where a Court was trying to determine whether

}..A
(&
=
@]
93}
(ws
}._.:
g
O
[}
0]
]
=
|_.l
I
®
}._.:
<

on parallel conduct, not a -- not a

|_..x
}._A
I
}_.A -
ot
~+
]
-
&3]
Ul
<
(D
0]
=]
M
3
-+

no evidence of agreement at all, other

}..A
K]
-
oy
w
]
e
=
o
|_._
}_<
]
}._.:
0
]
i
2
b
@]
o
o}
]
ul
O]
O]
]
@]
O
=
[0]
(’T‘
ot
}_.A
ot
O
e
n

------ raised their price

}_.J I...l

> (o8]

o

>

b

R

O

5

}_.l

ot

oy =

p- ®)

] [

+ 6]

oy X

] 9]

o =

0] e}
|_._.‘

= vl

|_.(. e

o

o 0]

S

0] )

93} [
L

Q o}

Hh O
Q,

) 54

)

0 I~y

oy Q
6]

O o

o1 Q.

oy

)

e

O

7

Q

L<;-

=

]

)

ot

w

|_..l
w1
T
83}
~
3
}_1
l,__
()]
Q
e
o]
(@}
o
@)
ot

And Ashcroft and Ighal says where the

}_.J
S)
}._.:

ine is to determine whether or not that parailel conduct

®

cient to state a conspliracy claim

I...l
&3]
3
Q,
o
®
0]
ja
.
h
|_.l
]
"

can go over

}..A
(@8]
o
]
(@)
®
=
~+
]
o)
&3}
]
=
|_.(
ot
D]
o
93}
ot
|_._
&3}
)
n

|_..l
O

THE COURT: I understand that, Mr. Gallagher. And

20 I understand the first fime that you made that argument.

t

22 Is there scmebody else trying to pipe in here?
23 MS. KONCPKA: Your Honor, I'm sorry. Kathleen

24 Konopka. I'm the deputy atitorney general over at the public
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General's Office.
Z I was wondering if I could chime in here for
3 dmoment. Because I think I might be --
4 THE CCURT: Well no, I'm, I‘m —-- I'm sorry. T
5 1s not a free for all. I'm sorry. We've
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procedure, but I also obviously represent the
il District of Columbia. Mr. Gallagher is our outside cou
1z But I 4did have scme comments on his point that I thought
i3 coulid assist the Ccourt in moving forward on this,
14 particularly in terms of the standard that vou're talking
i5 about in Twombly and Igbai.
io So if I could
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i8 THE CCURT: Mr, Isaacson, do you have any
io objection?
20 Mk, ISAACSON: I don't, ['m used to the procedure
21 if there's counsel making an argument. And if Ms. Koncpka
22 twas going to be making that argument, that was perfectly
23 fine. If this -- if she's allcwed to argue, I don't know
4 how many other people are arguing, so --
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I think

that!
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3 M3S. KONCPKA: I understand that, Your Honor. But
4 everyone else for the District reports to me. So I, I
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21 there was sufficient evidence of an agreement, period. Not
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23 forces or ctherwise. The first question is whether fThere's
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1 and their third-party sellers. And we have a price

Z restraint And that specifically is sufficient evidence to
3 |meet both the Sectlon 1 Claim and then the Section Z Claim

4 |based on Amazon's market power.

5 Thank you, Your Honor. And I do apologize for the
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1 lawful, unchoreographed free market behavicr.”™

3 makes, Mr. Isaacson, what would you like fc say in that
4 regard?

R. ISAACSON: The second point being that the
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i3 that they would be sanctioned if they -- if they went below
14 |a certain price level, even 1f though the policy doesn'

i5 that.

16 MR, ISAACSON: I --

17 THE CCURT: Even though the District doces not
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conclusive way tThat concern.

21 THE COURT: They -- there's no -- there is no
2z identification of who that is, or to what extent, or ho
23 | happened, ©or when 1t happened, or how 1t came to be abom

24 So what would you like to say in that regard, Mr. Isaac:
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Delta Dental where a firm is
bargaining for its own prices, we're Talking about consumer
prices. It falls into the cases that we have cited, such as

Cartel, and, and then Judge Breyer. These are, these are

Anything else, Mr. Isaacson at this point?
MR. ISAACSON: No, Your Honor.

THE CCOURT: ©Okay. Just a second, please.

MR. ISAACSON: Ch, Your Honor, can I say one
thing? Just for the record.

THE CCOURT: Yes, sir.

oy
gn
ot

MR, ISAACSON: It's been said several times t

everyone agrees there's an agreement. And I have not

w
o




(o

(8>

[ [ [ [ [ [ [ [ [
)] (@3

[u.Y

[RW)
&)

spcken., There are agreements between

party sellers and Amazon when they e

CeMEentTs

—
o
o)
s
D
o
s
(’T‘
]
ot
Al
2
ks

sellers., There aren't agreements

-
Q.
]
j»}
ot

@]

2

third-party sellers.
language scmehow —- someday to be
THE CCURT: Understand.

second, please.

Recause I know that there's that

article. There

o+
)
D
ry
D
3
}_.A
0]
<:
®
|_.(
~+
o
93}
o+
oy
(‘?‘
Q
j»}
-+
l,_.l

there's some reference to some st

European Commission that date back

=
o)
jurt
,;)i
o)
u
prk
W
=
.
=
iy
=
£
i_<
o

0

ngst the third-party

and many

give me

s a letter that Senator Blumen

bcommittee.

plausibly

(o)

i



0 e -

1

4+ O o T = s =<t
o 4 S o @ . TN QO @ e} o]
Rl O ] Q o) G o G T o “ -
0] 0 @] 0] 0] N r ] 4+ - 0] © 4y 43
o ~ © = = 1) N ®© ~ - — — O
Q Qo @) @) 0 £ z 73] 0 « @) o= o =
] (0] = (@] — () o @) ~ 42 “ Q) - O 0] - @]
Q, S - o © 1) o — ® U O O 1¢9] o 43 0]
= ® i @) 0] Y — @) - - 4 0, 4 O = e
9] e - o] U ) M ] 0 4y Q © T ) s 40 ) [ R
z + — = ] O K (@) K o] ~ K n . ] 0]
@ [ $y (© [} @ =z @ 4D $ 4D $ O ~~ (47} 1} - 4
e - 0] O g “ @) = © 4 @) 0 = o — 0] 42 O
4 1} =z [02] 0 @ -~ [0} e 4 [ —] - ~ 0 -r O U4
o o i i e ~ ] [l © 0] Y ) o] &) o] “ =
e} @ -~ U 43 @ U ® e U . © -~ 4 4 0 o
~ © +J ® o 0] G 0] +J o (] e (@] () @ -
0 0] Q O] .| 4 -y .| - .| I o4 13 2] i | R )
= 0] . e 0 - © 0 w0 0 1) | o @ N =3 a (@] +J 1]
] o} 42 43 O 4+ s 4+ @] o < 42 o] %] ] - o]
(@] () 0] (0] @) (0] Q - 0] e} - o 0] e &y © —1 -
a = o en . 4 4 [ 43 © N 4 G -~ O @ ]
. @) — i} 0] - 2] 4 Q O Q 0] © N 4 o o, (F = @
o (@] 0] Q 0] A 0] (0] T Qy ® ® U 1) = &4 e
0 + [ S g O g e - “ o S 4+ O W 42 +2
- [ o] © - 42 O 43 K O O 43 ] @] 1 O O Sy @] (9] 9]
[ T - e . 0] . z ) ) [l = ~ - 0, O 0] @
- N 0 1) oF [ 0 0 0} ® a ) Q, & 0] e &4 0]
o, P = + Q + Q O = (] (0] e ] + 3 3 @) - i ~ K
O ) 0 & M N Q @] 4 Q - $ o Q ] 0 Ry 32 o> 42
= 1 &= 0] e © RN © K q O o] = @] 9] [l & @
~~ J] o) - e 13 m r ] O I O @] 0] 0 a O 54 -l @) et c
T K (@] © [®)) i © 0, o N 98] bl @ . Q ) . = 2 O
] 4 o4 - 4 =] 13 o M ] o4 - Q @] « 42 Y .
&) ] Y- @] e 3 c ] G o m ] @) @] G o] = n 4+ o] @
b~y o) @) © ORI, T I o N @ 9] ~l 0] a e R—
- + n G e S @] [l G o — O i) + (O] [ 4 e 4+ 3
@ 0] 43 [ - ] 4+ 42 a 4 1D 3 1 O 43 o Sy U 42 a =
K @ O 4 = s O @ 0, e ) © Q) ] ©
4 (0] - oF « 0 =z © 4 o ) & o o [02] T e Y 13 . 13
. . - - a O (@) e + a O n o] 0] 0] a 4 Y S o O
o 42 1 42 e O O e 3 42 [07] (@] o - O N o ] 0] 0] [
~ @) (0] @) 0] o, - © ~ N -— > - “ + [O T @ = (0]
o - 0] o 0 v o o @] 0 I O N 0 03] Q 3 K] -
0 [ Y 0 + ) - o ® 3 © ) g N + o SR - o (@) —
0] O ] - [ | 4 43 K O 4 - Q (8] Q @] Q M - .| T ~
W) (8] 0] () + = 0] ~ i QO = Ko W_ o] e o) e @] 4 1] — 4
0 P @ g o u o o g D LI B I B S o3
- i i 0] - . @) 4 Q - = i 0 0] v @) QO i Y @] =~
@] e © [ @] Q o F @] @] 43 0 O © Q O <
W + - Y 0 = @) ] © a b +J P w
o o ) - T - . T ] e 0] - ] = ©
e - ~ i 1 c ~ W) 0n . (@] (G 4 (] > G O 4 0
[ Y & I [ [02] 0 43 o o 4 @] - (] 12 @] It (03]
+ — o =t o ® - 0] @) 0] & 3 @ o] i 5] -
.| Q, o 0] 0 .| =] M ] 0 A ~ o) & 0 o) -r- =
3 = = @ — () @) = o © () Y o] O ® o P 0] )
O O e o= J] 13 (o) m J] M = & e O .| ¥ o |
) @] @) 4+ o] Yo W) @) = & Yo = @] 0, i} 4+ Y- o) + o]
o o < 0 o - w o)) ) — oy o <f 0 o - w o)) ) — o ™ < 10
4:L 111_ 4:L 111_ 4:L 111_ 4:L A 4:L 111_ ﬁ/_ 2 ﬁ/_ nt/_ AA nt/_



N
ot

h ° .
@] J] 0
© W om
Q ] <
o o -

] T

O o} Q
40 . o )
3 & g ~ O

T © O r r O
O] W) G O © ]
® =3 QO o §O] Q
- @] = O -

g s 0] @

+ 0] ] —i 0

- 3 - © ]
a @ O 3 (S
O - b O 4

o O s o x

~ e [¢5]
= n =} ~ 4 ]
] @] 3 T x
- - >0 g )
b 42 s o O -~
O ~ 4 3 @] ¥

] & [ Ad O [ [
@] oy @ o s 0] Q
© L © 4 U %

Yoy = O -4 .

o == [ [} 99}

+ > T = s *
(© © oo Ko K

i) o] 2 (K] = ) )
43 [=] =z b

o] s ® @ ~
a O { 99} oo a y
@] Q =9 D B O
o 5 o] 0] Q,

T — =Y ) G 3
Q 0] P 169)] O 4 0]
2] &) — [} &~
o] 0] | @
Q b . . [ —i O

0] [ad [aet s © -
® s = =3 = S

1
©
o
)

Qy

O o
& &
[ON )]
[OTR -
© )

1

(S o < k9] el [ PO o O i [ o < k9] el [ PO o O i [ o < [k}
4:!* 4lll_ 4:!* 4lll_ 4:!* 4lll_ 4:!* e 4:!* 4lll_ ﬁ/_ 2 ﬁ/_ nt,/_ ﬁé nt,/_



U

(8>

CERTIFICATE OF TRANSCRIBER

I, LEE ANN TARDIEU, do hereby certify that in my

cfficial capacity, I prepared from electronic recordings the

proceedings had and testimony adduced in the matter of:

DISTRICT OF COLUMBIA v. AMAZON.COM, INC., Dockeit Number:

[

[u.Y

[

[u.Y

[

[u.Y

[u.Y

[

[

[

[RW)

[RW)

N

[RW)

N

(o

N

(98]

InS

)]

ving 42 pages

recordings.

i
w

were




SUPERIOR COURT OF THE BISTRICT OF COLUMBIA
CIVIL DIVISION

DISTRICT OF COLUMBIA
v. Case Number: 2021 CA 001775 B
Judge Hiram E. Puig-Lugo
AMAZON.COM, INC.
ORDER

This order addresses the newest chapter of anti-trust litigation between the District of
Colurnbia and Amazon.com, Inc. It began on April 14, 2022, when the District of Columbia
filed Plaintift”s Opposed Motion for Reconsideration, or in the Alternative, For Leave to Amend
the Complaint or for a Written Order of Decision ("Motion for Reconsideration”). It gathered
momentum on April 27, 2022, when the non-party U.S. Department of Justice submitted a
Staterment of Tnterest of the United States of America in Support of Plaintift”s Motion for
Reconsideration. It became ripe after the Defendant lodged its opposition to reconsideration on
April 28, 2022, and the District countered with a reply on May 5, 2022 For reasons below, the
Motion for Reconsideration is denied.

Background

On March 25, 2021, the Plaintift District of Columbia filed its original Complaint against
Defendant Amazon.com, Inc. See Compl. On July 20, 2021, the Defendant filed an Opposed
Motion to Dismiss Plaintiff District of Columbia’s Complaint (“First Motion to Dismiss”). On
September 10, 2021, the District filed a First Amended Complaint in response to the Defendant’s
motions. As a result, Defendant’s First Motion to Dismiss was denied as moot. See Sept. 16,

2021 Order.



The Plaintift’s First Amended Complaint raised four claims against the Defendant.

These claims were (1) Agreements in Restraint of Trade (MFNs) In Violation of the D.C. Code §
28-4502, (2) Agreements in Restraint of Trade (MMA) In Violation of the D.C. Code § 28-4502,
(3) Hlegal Maintenance of Monopoly in Violation of D.C. Code § 28-4503, and (4) Attempted
Monopolization in Violation of B.C. Code § 28-4503.

The First Amended Complaint triggered a series of filings from both sides. On October
25, 2021, the Defendant lodged an Opposed Motion to Dismiss Plaintiff District of Columbia’s
Amended Complaint (“Second Motion to Dismiss”). On December 15, 2021, the District
countered with a written oppostiion. At that point, the parties respectively filed replies and sur-
replies on January 21, 2022, February 10, 2022, and February 8, 2022, Subsequently, at a
hearing held on March 18, 2022, Defendant’s Second Motion to Dismiss was granted and this
matter dismissed.

Now, Plaintiff moves the Court to reconsider the dismissal entered on March 18, 2022,
grant Plaintiff leave to file a Second Amended Complaint, or to tssue a written order of decision
to memorialize the Court’s March 18, 2022 ruling. The Court will discuss each request
separately.

Reconsideration
I Legal Standard
“Although the trial court rules do not expressly provide for motions to reconsider . .. we
have observed that they are in fact entertained from time to time” and filed pursuant to Rule 59
or Rule 60. Williams v. Vel Rey Properties, Inc., 699 A 2d 416, 419(D.C. 1997}
D.C. Super. Ct. Civ. R 59(e) allows a party to file a “motion to alter or amend judgment”

within 28 days of the entry of judgment. Generally, a motion made pursuant to DB.C. Super. Ct.



Civ. R. 59(e} is appropriate where the movant “is seeking relief from the adverse consequences
of the original order on the basis of error of law.” Alistate Ins. Co. v. Ramos, 782 A.2d 280, 285
1.5 (D.C. 2001). However, a trial court may grant a Rule 59(¢) motion only to correct “manifest
errors of law or fact.” [ re bstate of Derricotie, 835 A2d 320, 324 (D.C. 2005); Dist. No. 1 -
Pac. Coast Dist., Marine Engineers” Ben. dss’nv. Travelers Cas. & Sur. Co., 782 A 2d 269, 278~
79 {D.C. 2001). Such motions are committed to the court’s broad discretion. Wallace v
Warehouse Employees Union No. 730, 482 A 2d 801, 810 (D.C. 1984).

D.C. Super. Ct. Civ. R, 60(b) states in relevant part that an order or judgment may be
vacated for “(1) mistake, inadvertence, surprise, or excusable neglect; . . . [or] (6} any other
reason justifying relief from the operation of the judgment” D.C. Super. Ct. Civ. R. 60(b)
{emphasis added). Determining whether a party's neglect is excusable is at bottom an equitable
one, taking into account all relevant circumstances surrounding the party's omission. See fnre
Lustate of Yates, 988 A 2d 466, 468 (D.C. 2010) (citations omitted). “The disposttion of a D.C.
Super. Ct. R. Civ. P. 60(b} motion lies within the sound discretion of the trial court. However,
because courts universally favor trial on the merits, even a slight abuse of discretion in refusing
to set aside a judgment may justify reversal. Each case must be evaluated in light of its own
particular facts taking into consideration whether the movant: (1) had actual notice of the
proceedings; (2} acted in good faith; (3) took prompt action; and (4} presented an adequate
defense. Prejudice to the non-moving party 1s also relevant” See Starling v. Jeplunneh
Lawrence & Associates, 495 A2d 1157, 1159 (D.C. 1985) (citations omitted).

“Whether a motion is properly classified as a Rule 59(e) motion or a Rule 60(b} motion
‘is determined by the relief sought, not by its label or caption.”” dmatangelo v. Schuliz, 870

A.2d 548, 553 (D.C. 2005) {(quoting Wallace v. Warehouse Employees Union #1730, 482 A 2d



801, 804 (D.C. 1984) (internal citations omitted)). While Rule 59{e} and Rule 60(b) overlap, the
difference lies in

whether, for the first time, the movant is requesting consideration of
additional circumstances; if so, the motion is properly considered
under Rule 60(b), but if the movant is seeking relief from the adverse
consequences of the original order on the basis of error of law, the
motion is properly considered under Rule 59(e).

Wallace, 432 A 2d at 803. Here, Plaintift 1s seeking review under both rules, as well as under
Rule 15(a). Pl Mot at 3.

L. Biscussion

In its request for reconsideration, Plaintiff argues that the Court erred by “(3)
misinterpreting and misapplying the plausibility standard articulated in Befl Atlamtic Corp. v.
Twombly, 550 U.S. 544 (2007}, and Ashcroft v. Igbal, 556 U.S. 662 (2009); (11} ignoring or
failing to accept as true detailed factual allegations in the complaint; and (i1t} incorrectly
applying fivombly and Ighal where there was direct evidence of agreement.” Pl Mot. at 1.

A, Plausibility Standard

First, Plaintiff argues that the Court incorrectly found that Plaintiff’s allegations in the
that the First Amended Complaint “is replete with detailed factual allegations of how the
implementation and enforcement of the PPP, FPP, and MMA increases prices, stifle innovation
and growth in the online rarketplace market, and reduce choice for online consumers.” fd.
{citing to Pl First Amended Compl. 10, 11, 34, 62, 64, 71, 73-74, 77). Plaintiff contends that
the allegations suffice to defeat a motion to dismiss pursuant to the standards laid out in Twombly

and fgbal, which Plaintitt claims the Court misinterpreted and misapplied.



The Supreme Court in Twombly stated that “Federal Rule of Procedure 8(a}(2) requires
only a short and plain statement of the claim showing that the pleader is entitled to relief) in
order to give the defendant fair notice of what the . . . claim is and the grounds upon which it
rests.” Twombly, 550 U.S. at 555 (uternal quotations and citations omitted). “While a
complaint attacked by a Rule 12(b)}(6) motion to dismiss does not need detailed factual
allegations, a plaintift’s obligation to provide the grounds is his entitlement to relief requires
more than labels and conclusions . . 7 Jd. (internal quotations and citations omitted). The
Supreme Court in lgbad clarified that “[t]o survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face.”
Igbai, 556 U.S. at 678 (internal quotations and citations omitted). A claim is plausible on its face
“when the plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant 1s liable for the raisconduct alleged.” fd. This requirement has become known
as the “plausibility standard,” which the Supreme Court distinguishes from a “probability
requirement.” See id. The plausibility standard “asks for more than a sheer possibility that a
defendant has acted unlawfully,” but is not akin to a probability requirement. /d.

The Supreme Court notes that although a court must accept as true all the allegations
contained in a complaint, that acceptance does not extend to legal conclusions nor to
“[t]hreadbare recitals of the elements of a cause of action, supported by mere conclusory
statements.” d. Specifically, the Supreme Court states that Rule 8 “does not unlock the doors of
discovery for a plaintiff armed with nothing more than conclusions.” [/ at 678-79.

Additionally, the Supreme Court explains that “determining whether a complaint states a
plausible claim for relief will . . . be a context-specific task that requires the reviewing court to

draw on its judicial experience and common sense.” /d. at 679 However, “where the well-

4%



pleaded facts do not permit the court to infer more than the mere possibility of misconduct, the
complaint has alleged—but it has not shown-——that the pleader is entitled to relief” 74

“When a court contuses probability and plausibility, it inevitably begins weighing the
competing inferences that can be drawn from the complaint. Post-Twombly appellate courts have
often been called upon to correct district courts that mistakenly engaged in this sort of premature
weighing exercise in antitrust cases.” SD3, LLC v. Black Decker (U.5.) Inc., 801 ¥F.3d 412, 425
(4th Cir. 2015). The issue of confusing probability and plausibility arose in W. Penn Allegheny
Health Sys. v. UPMC, 627 F.3d 85 (3rd Cir. 2010). o that case, the Third Circuit reviewed a
decision where the trial court “opined that judges presiding over antitrust and other complex
cases must act as gatekeepers and must subject pleadings in such cases to heightened scrutiny.”
Id. 627 F 3d at 98 (internal quotations omitted). The court in UPMC declared that the trial
court’s “gloss on Rule 8, however, is squarely at odds with Supreme Court precedent,” and
pointed out that “[aithough Dwombly acknowledged that discovery in antitrust cases can be
expensive, it expressly rejected the notion that a heightened pleading standard applies in antitrust
cases.” Id. Indeed, the court interpreted fghal to “malk]e clear that Rule 8’s pleading standard
applies with the same level of rigor in all c¢ivil actions” Id.

Closer to home, the District of Columbia Circuit has proclaimed that “[t]o survive a
12(b)(6) motion to dismiss a claim in an antitrust case, plaintiffs must do more than simply
paraphrase the language of the antitrust laws or state in conclusory terms that the non-movant
has violated those laws.” WAKA, LLC v. DC Kickball, S17 F Supp.2d 245, 249(D.D.C. 2007).
However, “because the proof s fargely 1n the hands of the alleged conspirators, dismissal

procedures should be used sparingly in complex antitrust litigation until the plaintiff is given



ample opportuntty for discovery.” Id (citing to Poller v. Columbia Broad. Sys., 368 UK. 464,
473 (1962)).

Here, it is essential to review the factual allegations within Plaintiff’ s First Amended
Complaint and determine whether they satisfy the plansibility standard consistent with the
pleading requirements set forth in Rule 8.

{1} Count {

In Count I, Plaintiff asserts the presence of Agreements in Restraint of Trade (MFNs) In
Violation of D.C. Code §28-4502. See First Amended Corapl. Section 28-4502 states that
“lejvery contract, combination in the form of a trust or otherwise, or conspiracy in restraint of
trade or commerce all or any part of which is within the District of Columbia is declared to be
ilfegal 7 D .C. Code § 28-4502. To survive a motion to dismiss, Plaintiff “must allege that
defendants entered into some contract, combination, conspiracy, or other concerted activity that
unreasonably restricts trade in the relevant market.” WAKA, LLC 517 F Supp.2d at 250. There
is no prohibition on “unilateral or independent conduct by one organization, no matter how
anticompetitive it might be.” Jd. “Moreover, an organization cannot conspire with its own
officers nor can officers within one organization conspire to restrain trade.” /d.

o

Policy (“FPP”), collectively the Most-Favored Nation agreements ("MFNs”}, are agreements
with Third-Party Sellers ("TPSs”). Specifically, Plaintiff alieges that the PPP 15 an agreement
that TPSs “would not offer their products through other online marketplaces, including TPS’s
[sic.] own websites, at a lower price or on better terms than TPSs offered their products through

Amazon’s marketplace.” First Amended Compl. §5. Plaintiff alleges that TPSs agree to “abide

by the FPP, which permits Amazon to impose sanctions on a TPS that offers a product for a



fower price or on better terms through a competing online marketplace.” /d 9. Plaintiff
summarizes that “Amazon and TPSs agree that the TPS will not sell their products through any

other online marketplace

including TPSs” own websites—for lower prices, or on better terms,
than offered through Amazon’s online marketplace.” Id. §10.

Thus, Plaintiff contends the MFNs “insulate Amazon from competition as both an online
marketplace and as a retailer of products that compete with TPS products, cause prices to
consumers across all online marketplaces to be higher than they would be otherwise, and enable
Amazon to charge TPSs hugher commissions and fees” than would be possible in a competitive
market. /d 910.

On March 18, 2022, the Court read the FPP on the record to show that its contents did not
align with the District’s allegations. The language clearly stated that “[s]ellers are responsible
for setting their own prices.” Def Mot., Ex. B at 1. The Court explained that “based on what the
policy says, sellers are free to set prices within the marketplace . . . the only limit is that they
cannot set a price that is significantly higher than recent prices offered on or off Amazon.” Mar.
18, 2022 Hearing at 11:12:35-59. The Court explicitly rejected Plaintiff’ s counsel’s argument
that the FPP implies a prohibition on TPSs setting lower prices on other online marketplaces. In
response, Plaintift’s counsel stated that the

Language of the agreement, p/us all of the detailed allegations that the District has

included in its complaint from TPSs that indicate how Amazon implements this

policy, that it implements it in an even more a restrictive way than the language in

the policy, all of that needs to be looked at together to determine whether or not

there 15 a plausible claim of agreement here.

id at 11:15.04-36.

Plaintiff’s counsel stated that “Amazon doesn’t implement this policy only when prices

are significantly higher, Amazon implements this policy when TPS are selling at any level below



the price that they sell on Amazon, when they 're selling on another platform.” Mar. 18, 2022
Hearing at 10:59:32-55. Interestingly, Plaintiff’s counsel’s commentary suggested that the
agreement 1s not what results in the alleged price tloor, rather it is Defendant’s incorrect
implementation of the policy.

Next, Plaintiff’ s counsel recalled the Court’s reading of /gba/ during the hearing, and
distinguished the instant dispute from that in /gbal, arguing that “here, there is no question that
there is an agreement, this is Amazon’s policy, the TPSs agree to it, the only question is whether
or not it should be considered an wnreasonable restraint of trade. There 13 no question there 1s an
agreement here” /i 11:16:05-25. The Court responded that “in Twombly, the court found that
the agreement could be explained by lawful, unchoreographed, free-market behavior. And the
Supreme Court said that it was okay for the court to have done that” 11:27:20-28:05. Indeed,
Igbal states that even when “{ajcknowledging that parallel conduct was consistent with an
unlawful agreement, the Court nevertheless concluded that the alleged agreement did not
plausibly suggest an illicit accord because it was not only compatible with, but indeed was more
likely explained by, lawful, unchoreographed free-market behavior.” Igbal, 556 U.S. at 680
(citing Twombly, S50 U.S. at 567).

Here, a plain reading of the FPP and lack of factual details in the complaint do not make
plausible, on its face, Plaintiff’s claim that MFNs are agreements between Defendant and TPS
that TPS “will not offer their products through other competing online marketplaces at prices
lower than the prices they offer them on Amazon’s online marketplace, setting a price floor

below which the product will not be sold online.” First Amended Compl. §77. It is equally

t Defendant’s counsel maintains that while there are agreements between individual TPSs and Defendant when the
Business Selutions Agreement ("BSA”) is signed, there are not agreements amongst TPSs nor among Defendant and
“many TPS8s.” Mar. 18, 2022 Hearing at 11:32:54-33:15.

9



jikely the prices are the result of lawful, unchoreographed free-market behavior. If other online
marketplaces charge lower fees than Defendant, including charging lower commission, sellers
may simply choose not to sell on Defendant’s marketplace. Moreover, the fact that competing
online marketplaces offer lower fees or cormissions than Defendant only underscores the notion
that there is a free market in effect, and further contradicts the claim that Defendant’s policies
create a price floor. Simply put, the District’s repeated assertion of probable facts does not turmn
them into plausible propositions for purposes of satisfying pleading requirements.

As explained by the Court on March 18, 2022, Plaintiff’s reliance on the ProPublica
article, Senator Blumenthal’s letter to the U S. Department of Justice and Federal Trade
Commission, and statements from European regulators prior to 2013, are misplaced. Mar. 28,
2022 Hearing at 11:33:48-36:04. The ProPublica reports regarding Defendant’s prioritization of
profits over customer service represents that entity’s opinions and conclusion. Jd ; see First
Amended Compl. §32. Simtlarly, Senator Blumenthal’s opinion that the Sherman Act “may”
require investigations 1s speculative and does not arise to a factual assertion for pleading
purposes. See Mar. 28, 2022 Hearing at 11:33:48-36:04; see First Amended Cormpl. 923.
Finally, the statements of European investigators amount to legal conclusions premised on
British and German legal frameworks which may or may not be consistent with the legal,
procedural and evidentiary requirements applicable in the United States. See Mar. 28, 2022
Hearing at 11:33:48-36:04; see First Amended Compl. 22.

Plaintiff argues in the instant motion that the factual allegations “are indistinguishable
from those found to pass muster in the substantively identical private case against Amazon in
federal court, Frame-Wilson v. Amazon, Inc., No. 2:20-CV-00424-RAJ, 2022 WL 741878, at *10

(WD Wash Mar 11, 2022) ("Frame-Wilson”)” Pl Mot. at 2. A review of the Frame-Wilson



decision does not support the District’s contention. Specifically, the allegations in the Frame-
Wilson Amended Complaint directly quote language from a policy allegedly stating that “any
single product or multiple products packages must have a price that is equal to or lower than the
price of the same tterm being sold by the seller on other sites or virtual marketplaces.” Frame-
Wilson, Dkt. #1597, In contrast, the FPP here contains different language regarding
“significantly higher” prices and makes no mention of setting a pricing floor. Thus, the
allegations in Count I do not satisty the plausibility standard required to survive a motion to
dismiss under Twombly and Igbal.

The Court did not analyze Counts 11, I, and IV during the hearing on March 18, 2022
because each claim requires allegations of anti-competitive policies and effects. The claims were
dismissed because that condition had not been met. However, for the sake of thoroughness,
those pointes are addressed below.

B. Factual Allegations in the Complaint

Plaintiff argues that the Court failed to accept as true the “detailed” factual aliegations of
anticompetitive etfects described in the Complaint. The District misrepresents the ruling it
continues to dispute. The problem with the Complaint was that the District recited conclusory
statements while failing to identify information which supported the conclusions it reached. The
mere repetition of conclusions does not convert conclusions into facts. Nevertheless, the Court
finds that all claims should be dismissed due to insufficient factual allegations beyond the failure
to allege anticompetitive effects.

(2) Count I
Plaintiff”s Count H alleges Agreements in Restraint of Trade (MMA) In Violation of

D.C. Code §28-4502. See First Amended Compl. Plaintff alleges that Defendant’s Minimum



Margin Agreement (“MMA™) are agreements with First-Party Sellers ("FPSs”). Plaintiff
explains that FPSs “sell their products to Amazon to sell, either as its own brand or otherwise, as
a retailer through its online marketplace.” fd 11, Plaintiff asserts that the MMA is an
agreement “that the FPS guarantees Amazon a certain minimum profit when Amazon sells the
products it purchased from the FPS on Amazon’s online marketplace.” /d. Plaintiff points out
that it Defendant sells an FPS product at a lower price than would garner the agreed-upon
minirur profit, “the FPS must compensate Amazon for the difference,” which “can at times
result in a FPS incurring nullions of dollars in “true up” costs to Amazon.” fd. Effectively,
marketplaces,” and “FPSs have raised their prices to competing online marketplaces to prompt
the maintenance of higher prices on those marketplaces and even asked those marketplaces to
raise prices to online consumers to avold triggering Amazon’s nunimurm margin protection.” Jd
Plaintiff contends that the “MMA results in reduced competition among ounline marketplaces and
higher prices to consumers.” /d.

Although Plaintift’s previous oral arguments and instant motion repeatedly assert that the
First Amended Coroplaint is replete with “detailed factual allegations,” the Court could neot
find (1) the name of any TPS or FPS; (2) the name of any TPS or FP5 sale item: (3) the
price point for any TPS or PFS item, on either Defendant’s marketplace or another online
marketplace; or (4) any language of warning from Defendant to a TPS or FPS mentioned
in, or appended to, the complaint. See Mar. 18, 2022 Hearing at 11:24:43-57 (“We also have
detaiied factual allegations that those sanctions and those warnings by Amazon have prompted
TPSs to raise prices on those other vehicles.”); 7. at 11:25:31-56 (“We have detailed factual

allegations of not only a written agreement, but a written agreement that is implemented in a way



that creates a price restraint that is clearly anticompetitive. . . At the very least, the detailed
factual aliegations that we have supplied entitle us to discovery.”); id. at 11.24:18-35("We have
detailed factual allegations that TPSs have received sanctions based on any lower price on any
other vehicle in the marketplace, not even anything that is sigruficantly lower, but anything that
is lower period”). The District stmply repeated vague conclusion after vague conclusion devoid
of facts to support the vague conclusions it repeatedly stated.

As noted in the Defendant’s Opposition, the First Amended Complaint “contained no
allegation that any specific product was available at a supra-competitive price in Amazon’s store,
or in any competing retailer’s store, as a result of the parity provision, Fair Pricing Policy, or
margin agreements.” Def Opp'n at 3. Further, Plaintiff “failed to plead that any individual

wholesaler supplier had the market power to require major retail competitors

e.g., Walmart,

Costco, and Target—to raise their retail prices or refrain from matching Amazon’s prices.” .
The Court agrees with Defendant, and finds that where Plaintitt did name specific
products, its assertions were vague and conclusory. First, Plaintiff states that “Amazon and TPS
compete to sell certain products directly to consumers (e.g., Amazon sells its own brand of
batteries against TPSs who sell Duracell and Energizer batteries on Amazon’s and other online
marketplaces).” First Amended Compl. §7. Second, Plaintiff states that “Amazon sells its own
brand of batteries in competition with TPSs that sell their own batteries through Amazon’s and
other online marketplaces” /d 466, “Similarly, Amazon also sells its own brand of mattresses,
light bulbs, cookware, computer accessories, luggage, exercise equipment, and motor oil in
competition with TPSs.” /4. §67. Plaintiff does not name the TPS allegedly selling these items,
does not state on which other online marketplace these items are being sold, and does not even

describe the price differentials for the items.



In contrast, the Mrame-Wilson Amended Complaint provides numerous examples of the
detailed factual allegations in comparison to the insufficient allegations made here:

For example, Amazon competes with third-party seller Adorama, not only when it

sells on the Amazon.com platform, but also when Adorama sells on its own website

and through Walmart.com, ¢Bay, and Newegg. In keeping with the previous

example, when Adorama prices an Apple watch for sale on the Amazon.com

platform, it must take into account the seller fees associated with Amazon’s
platform. Even though it can sell the same watches profitably at a lower price on

other platforms, Adorama must raise the price of these watches on Walmart.com,

eBay, Newegg, and its own website to comply with Amazon’s price constraint.
Frame-Wilson, Dkt. #15 19. Another instance reads, “Amazon third-party seller Molson Hart
reports that a $150 item sold on Amazon would make his company the same profit as an item
sold for $37 less on his company website” /d. §12. The seller’s company website is then quoted
as saying,

We designed, manufactured, imported, stores, shipped the item, and then we did

customer service. Amazon hosted some tmages, swiped a credit card, and for $40

fora $150 tov.

This is a core problem. Were it not for Amazon, this item would be $40 cheaper.

And this is how Amazon’s dominance of the industry hurts consumers.

Id.

The FPP in this case does not include analogous language. Similarly, the aliegations
made in this case do not contain comparable assertions. In fact, the FPP here actually contradicts
the language the District ascribes to it, rendering the complaint vague and conclusory.

(2) Counts I} and IV

Plaintiff” s Count HI alleges IHegal Maintenance of Monopoly in Violation of D.C. Code

& 28-4503, and Plaintiff’s Count I'V alleges Attempted Monopolization in Violation of D.C.

Code § 28-4503. See First Amended Compl. Section 28-4503 states, “[i]t shall be unlawful for

any person to monopolize, attempt to monopolize, or combine or conspire with any other person



or persons to monopolize any part of trade or commerce, all or any part of which is tn the District
of Columbia.”

In support of Count I Plaintiff alleges that Defendant “has possessed monopoly power
among online marketplaces in the United States,” that the “monopoly power is protected though
barriers to entry,” and that Defendant has “wilifully maintained and enhanced its market power
through its anticompetitive and exclusionary conduct.” First Amended Compl. 4785, 86, 87.
“Through Amazon’s agreements with TPSs and FPSs to price their products at artificially high
fevels on other online marketplaces, Amazon forecloses its online marketplace competitors” . .
ability to compete and gain market share,” resultantly harming “consumers, TPSs, FPSs, and
competition in the Disrict.” /d. 488, 89.

At the hearing, Plaintiff acknowledged the existence of competitive online marketplaces
from strong corporate entities such as Walmart, Target and eBay. Still it quibbled with the
percentage of the online market which Amazon.com controls in comparison to tis competitors.
However, merely controlling a dominant share of the market does not satisty pleading
requirements tor anti-trust actions, particularly in pandemic times when online delivery sales
have increased. To any event, sellers are free to migrate to other online platforms as market
dynamics continue to unfold.  This possibility undercuts arguments that probable allegations
satisty the plausibility standard for pleading purposes.

Finally, in support of Count IV, Plaintiff alleges that “Amazon accounts for between 50-
70% of all online sales,” and has “engaged 10 anti-competitive conduct, inchuding through its
institution, implementation, and enforcement of tts MFNs and MMAs.” /d. 92, 93. Plaintff
concludes that “there is a dangerous possibility that Amazon will be successful in achieving its

goal of obtaining monopoly power among online marketplaces,” and that its anti-competitive



conduct has directly and proximately barmed District Residents. /4 4994, 95. This statement ts
speculative and lacks sufficient factual information to satisfy the plausibility requirement.
Indeed, it represents an admission that thirty to fifty percent of the market is beyond Amazon’s
control and undercuts the plausible conclusion that Amazon 1s liable for monopolistic practices.

in sum, Plaintiff’s complaint provides repeated and conclusory statements devoid of
factual information to support its claims of anticompetitive conduct and harm. Therefore, the
request to reconsider dismissal of Counts I and 1V 15 denied.

Leave to Amend Complaint

I Legal Standard

D.C. Super. Ct. Civ. R 15{a) provides that a party “may amend the party's pleading once
as a matter of course at any time before a responsive pleading is served, or 21 days after service
of a motion under 12(b). D.C. Super. Ct. Civ. R, 15(a)} (1 A)-(B). Otherwise a party may amend
the party's pleading only by leave of court or by wriiten consent of the adverse party... the court
should freely give leave when justice so requires.” /d. at 15(a)(3). In determining whether
“justice so requires,” the Court considers the following non-exhaustive list of factors: “(1) the
number of requests to amend; (2) the length of time that the trial has been pending; (3) the
presence of bad faith or dilatory reasons for the request; (4) the merit of the proffered amended
pleading; and (5) any prejudice to the non-moving party.” See Johmson v. Fairfax Vill. Condo.
IV Unit Owners Ass'n., 641 A.2d 495, 501 (D .C. 1994) (internal citations omitted).

H. Discussion

Plaintiff moves for leave to amend the First Amended Complaint to add revisions for
claims previously dismissed on March 18, 2022, and for which a motion to reconsider is being

denied here. “A dismissal pursuant to Rule 12(b}(6} 1s a resolution on the merits and is



ordinarily prejudicial ” District of Columbia v. Precision Contr. Solutions, 1P, No. 2019 CA
005047 B, 2020 D.C. Super. LEXIS 31, at *12 (D.C. Super. Ct. Jun. 25, 2020) (Park, 1.).

Plaintiff"s First Amended Complaint was dismissed with prejudice pursuant to D.C.
Super. Ct. Civ. RO12(b}{6). See Mar. 18, 2022 Hearing. Since a judgroent on the merits as to
Counts [, H, 111, and IV has issued, and been affirmed here, Plaintiff may not amend the First
Amended Complaint to add the additional of modified claims. For these reasons, the motion to
file an amended complaint 1s denied.

Written Ovder

I Legal Standard

D.C. Super. Ct. Civ. R 58 states that “[ejvery judgment and amended judgment must be
set out in a separate document, but a separate document 1s not required” in certain circumstances.
D.C Super. Ct. Civ. R. 58(a). For example, an order 1s not required for judgment under Rule
50(b); to amend or make additional findings under Rule 52({b}; for attorney’s fees under Rule 54;
for a new trial, or to alter or amend the judgment, under Rule 59; or for relief under Rule 60.
D.C. Super. Ct. Civ. R, S8(a)(13-(5).

H. Discussion

The instant Order provides extensive explanation on the Court’s March 18, 2022 ruling,

Therefore, the request for a written order is moot.



Accordingly, it is this 1% day of August 2022, hereby:

ORDERED that Plaintiff’s Opposed Motion for Reconsideration, or in the Alternative

For Leave to Amend the Complaint or for a Written Order of Decision is DENIED.

IT IS SO ORDERED.

Coptes via CaseFileXpress to all counsel of record.

Heonorable Hiram P
Associate Judge
Signed in Chambers

ig-Lugo



