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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 

 

NETCHOICE, LLC, d/b/a NetChoice 

Plaintiff, 

v. 
 

ROB BONTA, Attorney General of the State 
of California, in his official capacity, 

Defendant. 
 

Case No.  22-cv-08861-BLF    
 
 
ORDER GRANTING MOTION FOR 
PRELIMINARY INJUNCTION 

[Re:  ECF 29] 

 

 

This suit challenges the enforceability of the California Age-Appropriate Design Code Act 

�³WKH�CAADCA´�RU�³WKH�$FW´���ZKLFK�ZDV�UHFHQWO\�HQDFWHG�IRU�WKH�VWDWHG�SXUSRVH�RI�DIIRUGLQJ�

protections to children when they access the internet.  See Cal. Civ. Code § 1798.99.29.1  The Act 

applies to for-SURILW�EXVLQHVVHV�WKDW�FROOHFW�FRQVXPHUV¶�SHUVRQDO�LQIRUPDWLRQ�DQG�VDWLVI\�RWKHU�

criteria relating to business size and revenue.  See CAADCA § 30; Cal. Civ. Code § 1798.140.  

Effective July 1, 2024, the Act imposes a number of requirements on any covered business that 

³SURYLGHV�DQ�RQOLQH�VHUYLFH��SURGXFW��RU�IHDWXUH�OLNHO\�WR�EH�DFFHVVHG�E\�FKLOGUHQ�´��CAADCA § 

31.   

3ODLQWLII�1HW&KRLFH��//&��³1HW&KRLFH´��³LV�D�QDWLRQDO�WUDGH�DVVRFLDWLRQ�RI�RQOLQH�

EXVLQHVVHV�WKDW�VKDUH�WKH�JRDO�RI�SURPRWLQJ�IUHH�VSHHFK�DQG�IUHH�HQWHUSULVH�RQ�WKH�,QWHUQHW�´��

&RPSO�������(&)�����1HW&KRLFH¶V�PHPEHUV�LQFOXGH�*RRJOH��$PD]RQ��0HWD��7LN7RN�DQd many 

other companies with strong online presences.  NetChoice sues Defendant Rob Bonta, Attorney 

 
1 The CAADCA is codified at California Civil Code §§ 1798.99.28±1798.99.40.  When citing to 
WKH�$FW��WKH�&RXUW�ZLOO�FLWH�WR�WKH�VWDWXWH¶V�DEEUHYLDWHG�WLWOH�Dnd last two digits.  For example, the 
&RXUW�ZLOO�FLWH�WR�&DO��&LYLO�&RGH��������������DV�³&$$'&$������´ 
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*HQHUDO�RI�WKH�6WDWH�RI�&DOLIRUQLD��³WKH�6WDWH´���IRU�GHFODUDWRU\�DQG�LQMXQFWLYH�UHOLHI related to the 

CAADCA, which it asserts is both facially unconstitutional and preempted by federal statute. 

NetChoice moves for preliminary injunction based on its claims that the CAADCA 

violates the First Amendment and the dormant Commerce Clause of the United States 

Constitution, and is preempted by both WKH�&KLOGUHQ¶V�2QOLQH�3ULYDF\�3URWHFWLRQ�$FW��³&233$´���

15 U.S.C. §§ 6501±6506, and Section 230 of the Communications Decency Act, 47 U.S.C. § 230.  

See Mot., ECF 29.  The State opposes the motion, arguing that the CAADCA regulates conduct²

the collection and use of FKLOGUHQ¶V�SHUVRQDO�LQIRUPDWLRQ²that does not implicate the First 

Amendment.  See Opp¶Q, ECF 51.  The State also contends that the CAADCA does not violate the 

dormant Commerce Clause and is not preempted by either COPPA or Section 230.  See id.  

Mindful that the CAADCA ZDV�HQDFWHG�ZLWK�WKH�XQDQLPRXV�VXSSRUW�RI�&DOLIRUQLD¶V�

/HJLVODWXUH�DQG�*RYHUQRU��WKH�&RXUW�KDV�JLYHQ�FDUHIXO�FRQVLGHUDWLRQ�WR�WKH�PRWLRQ��WKH�6WDWH¶V�

RSSRVLWLRQ��1HW&KRLFH¶V�UHSO\��WKH�VXSSOHPHQWDO�EULHIV�ILOHG�E\�ERWK�SDUWLHV��WKH�EULHIV�ILOed by 

seven sets of amici curiae, and the oral arguments presented at the hearing on July 27, 2023.  The 

Court finds that although the stated purpose of the Act²protecting children when they are 

online²clearly is important, NetChoice has shown that it is likely to succeed on the merits of its 

argument that the provisions of the CAADCA intended to achieve that purpose do not pass 

constitutional muster.  Specifically, the Court finds that the CAADCA likely violates the First 

Amendment.  The motion for preliminary injunction is GRANTED on that basis. 

I. BACKGROUND 

The internet has become indispensable to the exchange of information.  Many online 

providers allow users to view content and access services without creating an account, while 

others require the creation of a free account to access services, and still others require users to pay 

fees.  See Cairella Decl. ¶¶ 4±8, ECF 22; Masnick Decl. ¶¶ 5±6, ECF 29; Roin Decl. ¶¶ 7±9, ECF 

25; Paolucci Decl. ¶ 2, ECF 28.  Online providers generally rely on advertising to earn revenue 

that supports the content and services they offer.  See Cairella Decl. ¶¶ 4, 21; Roin Decl. ¶ 10.  

Advertisements are targeted to users based on their interests, which are gleaned from data 

collected from the users while they are online.  See Egelman Decl. ¶¶ 13±14, ECF 51-1.  Such data 
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also is used by online providers to tailor content to individual users.  See Cairella Decl. ¶ 8; Roin 

Decl. ¶¶ 2±6.  In addition, online providers may sell user data to third parties.  See Egelman Decl. 

¶ 11. 

 Users can manage their online privacy by reading privacy policies before engaging with 

WKH�SURYLGHU¶V�VHUYLFHV���See Egelman Decl. ¶ 24.  Users also may change their privacy settings to 

EORFN�RU�GHOHWH�³FRRNLHV�´�ZKLFK�DUH�GDWD�WKDW�ZHEVLWHV�VWRUH�LQ�FRQVXPHUV¶�ZHE�EURZVHUV��ZKLFK�

are then transmitted back to websites when visited again.  See id. ¶ 29.  However, privacy policies 

can be difficult to understand and privacy settings are not always user friendly.  See id. ¶¶ 24±30.   

 These privacy concerns have become increasingly relevant to children, because their 

internet use has grown dramatically in recent years.  See Radesky Decl. ¶¶ 21±25, ECF 51-5.  

During the COVID-���SDQGHPLF��FKLOGUHQ¶V�DFFHVV�WR�GLJLWDO�WHFKQRORJ\�DQG�WLPH�online went up 

significantly.  See id���������&KLOGUHQ¶V�WLPH�RQOLQH�LQFUHDVHG�DSSUR[LPDWHO\�����GXULQJ�WKH�

pandemic, and heavier technology use habits have persisted.  See id.  Children depend on the 

internet for both educational and entertainment purposes.  See id. ¶¶ 26-29.  Unplugging is not a 

viable option.  See id. ¶ 29. 

 A federal child privacy law, COPPA, limits the ability of online providers to collect 

personal information from children.  See 15 U.S.C.A. §§ 6501±�����&233$�PDNHV�LW�³XQODZIXO�

for an operator of a website or online service directed to children, or any operator that has actual 

knowledge that it is collecting personal information from a child, to collect personal information 

from a child in a manner that violates the regulations prescrLEHG´�XQGHU�WKH�VWDWXWH������8�6�&����

�����D�������³&KLOG´�LV�GHILQHG as an individual under the age of 13.  15 U.S.C. § 6501(1).  The 

applicable regulations require the operator to obtain parental consent prior to any collection, use, 

or disclosure of personal information from children.  See 16 C.F.R. § 312.3(b). 

 7KH�&DOLIRUQLD�&RQVXPHU�3ULYDF\�$FW��³&&3$´��LPSRVHV�OLPLWV�RQ�WKH�FROOHFWLRQ�RI�

personal information from users generally, requiring among other things that online providers 

inform users of the categories of personal information to be collected and the purposes of such 

collection.  See &DO��&LY��&RGH������������D�������7KH�&&3$�GHILQHV�³SHUVRQDO�LQIRUPDWLRQ´�WR�

LQFOXGH�DQ\�LQIRUPDWLRQ�WKDW�³UHODWHV�WR��GHVFULEHV��LV�UHDVRQDEO\�FDSDEOH�RI�EHLQJ�DVsociated with, 
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RU�FRXOG�UHDVRQDEO\�EH�OLQNHG��GLUHFWO\�RU�LQGLUHFWO\��ZLWK�D�SDUWLFXODU�FRQVXPHU�RU�KRXVHKROG�´��

Cal. Civ. Code § 1798.140(v). 

 It is against this backdrop that the CAADCA was enacted.  The CAADCA goes far beyond 

the scope of protections offered by COPPA and the CCPA.  Whereas COPPA limits the collection 

RI�XVHU�GDWD�E\�RSHUDWRUV�RI�ZHEVLWHV�DQG�VHUYLFHV�³GLUHFWHG�WR�FKLOGUHQ�´����8�6�&���������D������

the CAADCA ³GHFODUHV�WKDW�FKLOGUHQ�VKRXOG�EH�DIIRUGHG�SURWHFWLRQV�QRW�RQO\�E\�RQOLQH�SURGXFts 

and services specifically directed at them but by all online products and services they are likely to 

DFFHVV�´�CAADCA § 29.  COPPA protects children under the age of 13, see 15 U.S.C. § 6501(1), 

while the CAADCA protects children under the age of 18, see CAADCA § 30(b)(1).  COPPA 

JLYHV�SDUHQWV�DXWKRULW\�WR�PDNH�GHFLVLRQV�DERXW�XVH�RI�WKHLU�FKLOGUHQ¶V�SHUVRQDO�LQIRUPDWLRQ��see 

16 C.F.R. § 312.3(b), and the CCPA gives users authority to make decisions about their own 

personal information, see Cal. Civ. Code § 1798.135.  In contrast, the CAADCA requires online 

SURYLGHUV�WR�FUHDWH�D�'DWD�3URWHFWLRQ�,PSDFW�$VVHVVPHQW��³'3,$´��UHSRUW�LGHQWLI\LQJ��IRU�HDFK�

offered online service, product, or feature likely to be accessed by children, any risk of material 

detriment to children arising from the SURYLGHU¶V data management practices.  See CAADCA § 

���D�������3URYLGHUV�PXVW�FUHDWH�D�³WLPHG�SODQ�WR�PLWLJDWH�RU�HOLPLQDWH´�WKH�ULVNV�LGHQWLILHG�LQ�WKH�

'3,$�³EHIRUH�WKH�RQOLQH�VHUYLFH��SURGXFW��RU�IHDWXUH�LV�DFFHVVHG�E\�FKLOGUHQ�´�id. § 30(a)(2), and 

must provide the DPIA reports to the California Attorney General upon written request, see id. § 

30(a)(2).  The CAADCA also requires that online providers comply with a list of enumerated 

mandates and prohibitions, discussed in detail below.  See id. § 31(a)±(b). 

 Covered businesses must complete the required DPIA reports and satisfy related 

requirements by July 1, 2024, and continue to do so on an ongoing basis.  See CAADCA §§ 31, 

33.  The CAADCA authorizes the California Attorney General to bring a civil enforcement action 

DJDLQVW�DQ\�EXVLQHVV�WKDW�IDLOV�WR�FRPSO\�ZLWK�WKH�$FW¶V�UHTXLUHPHQWV���See id. § 35.  Violators are 

subject to civil penalties of $2,500 per child for each negligent violation and $7,500 for each 

intentional violation.  See id.   

NetChoice filed this suit on December 14, 2022, challenging the CAADCA as facially 

unconstitutional and preempted by federal statute.  The complaint asserts the following claims:  
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(1) violation of the First and Fourteenth Amendments to the U.S. Constitution, and Article I, 

Section 2(a) of the California Constitution; (2) violation of the Fourth Amendment to the U.S. 

Constitution; (3) void for vagueness under the First Amendment and Due Process Clause of the 

U.S. Constitution, and Article I, Section 7(a) of the California Constitution; (4) violation of the 

dormant Commerce Clause of the U.S. Constitution; (5) preemption by COPPA; and (6) 

preemption by Section 230.  Compl. ¶¶ 76±122.  The complaint requests declaratory and 

injunctive relief prohibiting enforcement of the CAADCA. 

NetChoice now seeks a preliminary injunction enjoining enforcement of the CAADCA 

pending disposition of the suit. 

II. LEGAL STANDARD 

³&RXUWV�FRQVLGHU�IRXU�IDFWRUV�LQ�GHFLGLQJ�ZKHWKHU�WR�JUDQW�D�SUHOLPLQDUy injunction: the 

SODLQWLII¶V�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��KHU�OLNHOLKRRG�RI�VXIIHULQJ�LUUHSDUDEOH�KDUP�LQ�WKH�

absence of preliminary relief; whether the balance of equities tips in her favor; and whether an 

LQMXQFWLRQ�LV�LQ�WKH�SXEOLF�LQWHUHVW�´��Garcia v. City of Los Angeles, 11 F.4th 1113, 1118 (9th Cir. 

2021) (citing Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008)).   

,Q�WKLV�FLUFXLW��³>O@LNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�LV�WKH�PRVW�LPSRUWDQW�IDFWRU�´2  

$SDUWPHQW�$VV¶Q�RI�L.A. Cnty., Inc. v. City of Los Angeles, 10 F.4th 905, 912 (9th Cir. 2021) 

(quoting California v. Azar, 911 F.3d 558, 575 (9th Cir. 2018)).  ³It is well-established that the 

first factor is especially important when a plaintiff alleges a constitutional vioODWLRQ�DQG�LQMXU\�´��

Baird v. Bonta, --- F.4th ----�������:/����������DW�����WK�&LU��6HSW�������������³,I�D�SODLQWLII�LQ�

such a case shows he is likely to prevail on the merits, that showing usually demonstrates he is 

suffering irreparable harm no matter KRZ�EULHI�WKH�YLRODWLRQ�´��Id.  )LQDOO\��³>Z@hen, like here, the 

nonmovant is the government, the last two Winter IDFWRUV�PHUJH�´  Id. at *2 (quotation marks and 

citation omitted). 

 
2 :KHUH�WKH�SODLQWLII�FDQQRW�VKRZ�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��³µVHULRXV�TXHVWLRQV�JRLQJ�
WR�WKH�PHULWV¶�DQG�D�KDUGVKLS�EDODQFH�WKDW�WLSV�VKDUSly toward the plaintiff can support issuance of 
an injunction, assuming the other two elements of the Winter WHVW�DUH�DOVR�PHW�´��All. for the Wild 
Rockies v. Cottrell, 632 F.3d 1127, 1132 (9th Cir. 2011).  The Court need not apply this alternative 
formulation of the Winter test here because, as discussed below, NetChoice makes a strong 
showing on likelihood of success and on the other Winter factors. 
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III. DISCUSSION 

A. Likelihood of Success on the Merits 

NetChoice argues that it is likely to succeed on the merits of its claims that the Act violates 

free speech rights under the First Amendment (Claims 1 and 3), violates the dormant Commerce 

Clause (Claim 4), and is preempted by both COPPA (Claim 5) and Section 230 (Claim 6).  See 

Mot. 1; Compl. ¶¶ 76±122. 

1. First Amendment (Claims 1 and 3) 

Claim 1 asserts that the CAADCA violates the First Amendment because it is an unlawful 

prior restraint on protected speech, is unconstitutionally overbroad, and regulates protected 

expression but fails strict scrutiny or any lesser standard of scrutiny that may apply.  See Compl. 

¶¶ 76±88.  Claim 3 asserts that the CAADCA is void for vagueness under the First Amendment.  

See id. ¶¶ 93±103.  NetChoice argues that it is likely to succeed on its First Amendment claims 

because the CAADCA:  (1) is an unlawful prior restraint; (2) is unconstitutionally overbroad; (3) 

is void for vagueness; and (4) is subject to and fails strict scrutiny.  Mot. 7±22.   

Before taking up these arguments, the Court notes that both parties appear to have accepted 

the relaxed standard for standing in a First Amendment facial challenge.  That is, although the 

JHQHUDO�UXOH�RI�VWDQGLQJ�LV�WKDW�D�SDUW\�PD\�QRW�FKDOOHQJH�D�VWDWXWH¶V�FRQVWLWXWLRQDOLW\�³RQ�WKH�

JURXQG�WKDW�LW�PD\�FRQFHLYDEO\�EH�DSSOLHG�XQFRQVWLWXWLRQDOO\�WR�RWKHUV�´�Broadrick v. Oklahoma, 

413 U.S. 601, 610 (1973), a party making a First Amendment claim has standing to challenge the 

LPSDFW�RI�D�UHJXODWLRQ�RQ�ERWK�³LWV�RZQ�H[SUHVVLYH�DFWLYLWLHV��DV�ZHOO�DV�WKRVH�RI�RWKHUV�´�S.O.C. 

Inc. v. County of Clark, 152 F.3d 1136, 1142 (9th Cir. 1998).  Accordingly, the parties have 

made²and the Court will consider²arguments about the CAADCA¶V�DOOHJHG�LPSDFW�RQ�WKH�

expressive activities of individuals and entities who are not NetChoice members.   

7XUQLQJ�WR�1HW&KRLFH¶V four First Amendment arguments on likelihood of success, the 

Court first addresses the argument that the Act regulates protected expression and fails the 

applicable level of scrutiny.  Because the argument is dispositive, the Court need not address 

1HW&KRLFH¶V�DGGLWLRQDO�)LUVW�$PHQGPHQW�DUJXPHQWV�EDVHG on prior restraint, overbreadth, and 

vagueness. 

Case 5:22-cv-08861-BLF   Document 74   Filed 09/18/23   Page 6 of 45
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a. Legal Framework re Scrutiny for Regulations of Speech 

³7KH�)LUVW�$PHQGPHQW�JHQHUDOO\�SUHYHQWV�JRYHUQPHQW�IURP�SURVFULELQJ�VSHHFK��>@�RU�HYHQ�

H[SUHVVLYH�FRQGXFW��>@�EHFDXVH�RI�GLVDSSURYDO�RI�WKH�LGHDV�H[SUHVVHG�´��R.A.V. v. City of St. Paul, 

505 U.S. 377, 382 (1992) (internal citations omitted).  A law compelling speech is no less subject 

to First Amendment scrutiny than a law prohibiting speech.  Frudden v. Pilling, 742 F.3d 1199, 

1203 (9th Cir. 2014) (citing W. Va. State Bd. Of Educ. v. Barnette, 319 U.S. 624, 633±34 (1943)). 

The threshold question in a free speech analysis is whether the challenged law invokes the 

First Amendment at all.  6HH�,QW¶O�)UDQFKLVH�$VV¶Q�Y��&LW\�RI�6HDWWOH, 803 F.3d 389, 408 (9th Cir. 

2015).  ³All manner of speech²from µpictures, films, paintings, drawings, and engravings,¶ to 

µoral utterance and the printed word¶²qualify for the First Amendment's protections; no less can 

KROG�WUXH�ZKHQ�LW�FRPHV�WR�VSHHFK�������FRQYH\HG�RYHU�WKH�,QWHUQHW�´��303 Creative LLC v. Elenis, 

600 U.S. ², 143 S. Ct. 2298, 2312 (2023) (citations omitted).  ThaW�LV��WKH�)LUVW�$PHQGPHQW¶V�

protections apply not only to written or verbal speech, but to any expressive conduct.  See, e.g., 

Ward v. Rock Against Racism������8�6�������������������³Music, as a form of expression and 

communication, is protected under the First Amendment.´��  In determining whether a law 

UHJXODWHV�SURWHFWHG�H[SUHVVLRQ��FRXUWV�HYDOXDWH�³ZKHWKHU�[activity] ZLWK�D�µsignificant expressive 

element¶ drew the legal remedy or the ordinance has the inevitable effect of µsingling out those 

engaged in expressive activity.¶´��,QW¶O�)UDQFKLVH, 803 F.3d at 408 (quoting Arcara v. Cloud 

Books, Inc., 478 U.S. 697, 706±07 (1986)).  For example, a tax on paper and ink that in effect 

³VLQJOH>V@�RXW�WKH�SUHVV�IRU�VSHFLDO�WUHDWPHQW´�UHJXODWHV�SURWHFWHG�H[SUHVsion, although the 

application of a general sales tax to newspapers does not.  See Minneapolis Star & Tribune Co. v. 

0LQQ��&RPP¶U�RI Revenue, 460 U.S. 575, 581±82 (1983).  A regulation that restricts conduct 

without a ³significant expressive element´ is not subject to any level of First Amendment scrutiny.  

See HomeAway.com, Inc. v. City of Santa Monica, 918 F.3d 676, 684 (9th Cir. 2019); see also 

Sorrell v. IMS Health Inc., 564 U.S. 552, 567 (2011) �³>7@he First Amendment does not prevent 

restrictions directed at commerce or conduct from imposing incidental burdens on speech.´�� 

 If a court finds that a challenged law regulates some manner of protected expression, it 

PXVW�WKHQ�³GHWHUPLQH�WKH�VFRSH�RI�WKH�>UHJXODWHG@�VSHHFK´�LQ�RUGHU�WR�DSSO\�WKH�DSSURSULDWH�OHYHO�
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of scrutiny.  Yim v. City of Seattle, 63 F.4th 783, 791 (9th Cir. 2023).  There are several levels of 

scrutiny that may apply, depending on the type of expression at issue. 

i.  Strict Scrutiny 

If the challenged regulation restricts only non-commercial speech, the level of scrutiny 

depends on ZKHWKHU�WKH�ODZ�LV�FRQWHQW�EDVHG�RU�FRQWHQW�QHXWUDO���³*RYHUQPHQW�UHJXODWLRQ�RI�

speech is content based if a law applies to particular speech because of the topic discussed or the 

idea or message expressed,´ WKDW�LV��LI�WKH�UHJXODWLRQ�³GUDZV�GLVWLQFWLRQV�EDVHG�RQ�WKH�PHVVDJH�D�

VSHDNHU�FRQYH\V�´  Reed v. Town of Gilbert, 576 U.S. 155, 163 (2015) (citations omitted).  A law 

is also content based if, even though facially neutral, it ³FDQQRW�EH�MXVWLILHG�ZLWKRXW�UHIHUHQFH�WR�

the content of the regulated speech, or . . . were adopted by the government because of 

GLVDJUHHPHQW�ZLWK�WKH�PHVVDJH�WKH�VSHHFK�FRQYH\V�´��Id. at 164 (internal punctuation marks and 

citation omitted).  If the court determines a law is content based, it applies strict scrutiny, 

³regardless of the government¶s benign motive, content-QHXWUDO�MXVWLILFDWLRQ��RU�ODFN�RI�µDQLPXV�

WRZDUG�WKH�LGHDV�FRQWDLQHG¶�LQ�WKH�regulated speech�´� Porter v. Martinez, 68 F.4th 429, 439 (9th 

Cir. 2023) (citations omitted).  6WULFW�VFUXWLQ\�³requires the Government to prove that the 

restriction furthers a compelling interest and is narrowly tailored to achieve that interest�´��Reed, 

576 U.S. at 171; see also Berger v. City of Seattle������)��G��������������WK�&LU���������³Under 

that standard [of strict scrutiny], the regulation is valid only if it is the least restrictive means 

available to further a compelling government�´���FLWLQJ�United States v. Playboy Ent. Grp., Inc., 

529 U.S. 803, 813 (2000)). 

ii. Intermediate Scrutiny 

³By contrast, a content-neutral regulation of [non-commercial] expression must meet the 

OHVV�H[DFWLQJ�VWDQGDUG�RI�LQWHUPHGLDWH�VFUXWLQ\�´  Porter, 68 F.4th at 439 (citation omitted).  Under 

WKLV�ORZHU�VWDQGDUG��³a regulation is constitutional µif it furthers an important or substantial 

governmental interest; if the governmental interest is unrelated to the suppression of free 

expression; and if the incidental restriction on alleged First Amendment freedoms is no greater 

than is essential to the furtherance of that interest.¶´��Id. (quoting 8QLWHG�6WDWHV�Y��2¶%ULHQ, 394 

U.S. 367, 377 (1968)). 
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iii. Commercial Speech Scrutiny 

If a statute regulates only commercial speech²L�H���³µH[SUHVVLRQ�UHODWHG�VROHO\�WR�WKH�

HFRQRPLF�LQWHUHVWV�RI�WKH�VSHDNHU�DQG�LWV�DXGLHQFH¶´�WKDW�³GRHV�QR�PRUH�WKDQ�SURSRVH�D�

FRPPHUFLDO�WUDQVDFWLRQ�´�Am. Acad. of Pain Mgmt. v. Joseph, 353 F.3d 1099, 1106 (9th Cir. 2004) 

(citations omitted)²the court applies commercial speech scrutiny3 as established by Central 

Hudson Gas & Electric Corp. v. Public Service Commission of New York, 447 U.S. 557 (1980).  

First, commercial speech is not entitled to any First Amendment protection if it is misleading or 

related to illegal activity.  Cent. Hudson, 447 U.S. at 563±64; see also, e.g., Thompson v. W. States 

Med. Ctr.������8�6��������������������)RU�DOO�RWKHU�FRPPHUFLDO�VSHHFK��WKH�FRXUW�DVNV�³ZKHWKHU�WKH�

DVVHUWHG�JRYHUQPHQWDO�LQWHUHVW�LV�VXEVWDQWLDO�´�³ZKHWher the regulation directly advances the 

JRYHUQPHQWDO�LQWHUHVW�´�DQG�³ZKHWKHU�>WKH�UHJXODWLRQ@�LV�QRW�PRUH�H[WHQVLYH�WKDQ�LV�QHFHVVDU\�WR�

VHUYH�WKDW�LQWHUHVW�´��Retail Digital Network, LLC v. Prieto, 861 F.3d 839, 844 (9th Cir. 2017) 

(quoting Cent. Hudson, 447 U.S. at 566).  The regulation is constitutional only if the answer to all 

WKUHH�TXHVWLRQV�LV�³\HV�´���See id.  This analysis applies to commercial speech regardless of 

whether the regulation is content based or content neutral.  Yim, 63 F.4th at 793 n.14 (citing Valle 

Del Sol, Inc. v. Whiting, 709 F.3d 808, 820 (9th Cir. 2013)). 

iv. Scrutiny where Commercial and Non-Commercial 
Speech is Inextricably Intertwined 

Finally, if a law regulates H[SUHVVLRQ�WKDW�³LQH[WULFDEO\�LQWHUWZLQHV´ commercial and non-

commercial FRPSRQHQWV��WKH�FRXUW�GRHV�QRW�³DSSO\>@�RQH�WHVW�WR�RQH�SKUDVH�DQG�DQRWKHU�WHVW�WR�

DQRWKHU�SKUDVH�´�EXW�LQVWHDG�WUHDWV�WKH�HQWLUH�H[SUHVVLRQ�DV�QRQ-commercial speech and applies the 

appropriate level of scrutiny.  Riley v. NaW¶O�)HG¶Q�RI�WKH�%OLQG�RI�1�&���,QF�, 487 U.S. 781, 796 

(1988) (applying strict scrutiny to content-based regulation of solicitation of charitable 

FRQWULEXWLRQV�E\�SURIHVVLRQDO�IXQGUDLVHUV�ZKLOH�DVVXPLQJ�SURIHVVLRQDO�IXQGUDLVHU¶V�ILQDQFLDO�

motivation for solicitation intertwined commercial interest with non-commercial advocacy). 

With these principles in mind, the Court now assesses whether NetChoice has shown that it 

 
3 The Court will uVH�WKH�SKUDVH�³FRPPHUFLDO�VSHHFK�VFUXWLQ\´�LQ�WKLV�RUGHU�WR�UHIHU�WR�WKH�
³LQWHUPHGLDWH�VFUXWLQ\�VWDQGDUG�FRGLILHG�LQ�Central Hudson�´��Yim, 63 F.4th at 793. 
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is likely to succeed both in establishing that the CAADCA regulates protected expression, and in 

establishing that the CAADCA fails the applicable level of scrutiny.      

b. Protected Expression or Non-Expressive Conduct 

NetChoice argues that the CAADCA regulates speech by requiring internet content 

providers to take various actions to protect minors from harmful messages, such as making 

content-based assessments about potential harm to minors in order to comply with the DPIA 

requirement, and necessarily reviewing content to adhere to the $FW¶V�content policy enforcement 

provision.  See Mot. 19±21.  The State argues that the Act merely regulates business practices 

regarding the collection and use of FKLOGUHQ¶V�data, so that its restrictions are only of nonexpressive 

conduct that is not entitled to First Amendment protection.  See 2SS¶Q��0±12.  The State further 

contends that the Act does not restrict speech because it does not prevent any particular content 

from being shown to a minor²even if the content provider knows it would be harmful²as long 

as the content provider does not use the mLQRU¶V�SHUVRQDO�LQIRUPDWLRQ�WR�GR�VR���See id. at 12. 

In evaluating whether the CAADCA regulates protected expression, the Court first notes 

that determining whether the statute applies to a business will often require viewing the content of 

WKH�RQOLQH�VHUYLFH��SURGXFW��RU�IHDWXUH�WR�HYDOXDWH�ZKHWKHU�LW�LV�³OLNHO\�WR�EH�DFFHVVHG�E\�FKLOGUHQ´�

EHFDXVH��IRU�H[DPSOH��LW�FRQWDLQV�³DGYHUWLVHPHQWV�PDUNHWHG�WR�FKLOGUHQ�´��CAADCA §§ 

29(b)(4)(C), 31(a).  But having to view content to determine whether the statute applies does not 

by itself mean that the statute regulates speech.  See, e.g., $P��6RF¶\�of Journalists & Authors, Inc. 

v. Bonta, 15 F.4th 954, 960±61 (9th Cir. 2021) (finding law classifying workers as employees or 

LQGHSHQGHQW�FRQWUDFWRUV�EDVHG�RQ�FULWHULD�LQFOXGLQJ�ZKHWKHU�ZRUNHU¶V�RXWSXW�ZDV�³WR�EH�

appreciated primarily or solely for its imDJLQDWLYH��DHVWKHWLF��RU�LQWHOOHFWXDO�FRQWHQW´�GLG�QRW�

regulate speech) (citing Cal. Labor Code § 2778(b)(2)(F)(ii)).  The question is whether the law at 

issue regulates expression ³EHFDXVH�RI�LWV�PHVVDJH��LWV�LGHDV��LWV�VXEMHFW�PDWWHU��RU�LWV�FRQWHQW�´��Id. 

at 960 (quoting Reed, 576 U.S. at 163).  The Court will evaluate this question first with respect to 

those portions of the statute that prohibit certain actions, see CAADCA § 31(b), and then turn to 

the sections of the statute mandating specific acts, see id. § 31(a). 
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i. 7KH�$FW¶V�3URKLELWLRQV��&$$'&$������E�� 

The CAADCA¶V�prohibitions forbid the for-profit entities covered by the Act from 

engaging²with some exceptions²in WKH�FROOHFWLRQ��VDOH��VKDULQJ��RU�UHWHQWLRQ�RI�FKLOGUHQ¶V�

personal information, including precise geolocation information, for profiling or other purposes.  

See generally id. § 31(b).  The State argues that the &$$'&$¶V�UHJXODWLRQ�RI ³FROOHFWLRQ�DQG�XVH�

RI�FKLOGUHQ¶V�SHUVRQDO�LQIRUPDWLRQ´�LV�DNLQ�WR laws that courts have upheld as regulating economic 

activity, business practices, or other conduct ZLWKRXW�D�VLJQLILFDQW�H[SUHVVLYH�HOHPHQW���2SS¶Q���±

12 (citations omitted).  There are twR�SUREOHPV�ZLWK�WKH�6WDWH¶V�DUJXPHQW���)LUVW��none of the 

decisions cited by the State for this proposition involved laws that, like the CAADCA, restricted 

the collection and sharing of information.  See id.; Rumsfeld v. Forum for Acad. & Inst. Rights, 

Inc., 547 U.S. 47, 66 (2006) (statute denying federal funding to educational institutions restricting 

military recruiting GLG�QRW�UHJXODWH�³LQKHUHQWO\�H[SUHVVLYH´�FRQGXFW�EHFDXVH�H[SUHVVLYH�QDWXUH�RI�

act of preventing military recruitment necessitated explanatory speech); Roulette v. City of Seattle, 

97 F.3d 300, 305 (9th Cir. 1996) (ordinance prohibiting sitting or lying on sidewalk did not 

UHJXODWH�³IRUPV�RI�FRQGXFW�LQWHJUDO�WR��RU�FRPPRQO\�DVVRFLDWHG�ZLWK��H[SUHVVLRQ´�� ,QW¶O�

Franchise, 803 F.3d at 397±98, 408 (minimum wage increase ordinance classifying franchisees as 

ODUJH�HPSOR\HUV�³H[KLELW>HG@�QRWKLQJ�WKDW�HYHQ�WKH�PRVW�YLYLG�LPDJLQDWLRQ�PLJKW�GHHP�XQLTXHO\�

H[SUHVVLYH´���FLWDWLRQ�RPLWWHG���HomeAway.com, 918 F.3d at 680, 685 (ordinance regulating forms 

of short-WHUP�UHQWDOV�ZDV�³SODLQO\�D�KRXVLQJ�DQG�UHQWDO�UHJXODWLRQ´�WKDW�³UHJXODWe[d] nonexpressive 

conduct²QDPHO\��ERRNLQJ�WUDQVDFWLRQV´���$P��6RF¶\�RI�-RXUQDOLVWV�	�$XWKRUV, 15 F.4th at 961±62 

(law governing classification of workers as employees or indepeQGHQW�FRQWUDFWRUV�³UHJXODWH>G@�

HFRQRPLF�DFWLYLW\�UDWKHU�WKDQ�VSHHFK´�� 

Second, in a decision evaluating a Vermont law restricting the sale, disclosure, and use of 

information about the prescribing practices of individual doctors²which pharmaceutical 

manufacturers used to better target their drug promotions to doctors²the Supreme Court held the 

law to be an unconstitutional regulation of speech, rather than conduct.  Sorrell, 564 U.S. at 557, 

562, 570±71.  The Supreme Court noted that it had previously held the ³FUHDWLRQ�DQG�

dissemination of information are speech within the meaning of the First Amendment,´�����8�6��DW�
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570 (citing Bartnicki v. Vopper, 532 U.S. 514, 527 (2001); Rubin v. Coors Brewing Co., 514 U.S. 

476, 481 (1995); Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 759 (1985) 

(plurality opinion)), and further held that even if the prescriber information at issue was a 

FRPPRGLW\��UDWKHU�WKDQ�VSHHFK��WKH�ODZ¶V�³FRQWHQW- and speaker-based restrictions on the 

availability and use of . . . LGHQWLI\LQJ�LQIRUPDWLRQ´�FRQVWLWXWHG�D�UHJXODWLRQ�RI�VSHHFK, id. at 570±

71; see also id. DW������³$Q�LQGLYLGXDO¶V�ULJKW�WR�VSHDN�LV�LPSOLFDWHG�ZKHQ�LQIRUPDWLRQ�KH�RU�VKH�

SRVVHVVHV�LV�VXEMHFW�WR�µUHVWUDLQWV�RQ�WKH�ZD\�LQ�ZKLFK�WKH�LQIRUPDWLRQ�PLJKW�EH�XVHG¶�RU�

GLVVHPLQDWHG�´���TXRWLQJ�Seattle Times Co. v. Rhinehart, 467 U.S. 20, 32 (1984)). 

The State argues that Sorrell GRHV�QRW�QHFHVVLWDWH�WKH�FRQFOXVLRQ�WKDW�WKH�&$$'&$¶V�

prohibitions regulate speech because Sorrell (1) does not hold that a business has a right to collect 

data from individuals, and (2) is generally distinguishable on the facts because the physicians 

described in Sorrell, whose information was collected, were willing participants in the data 

generation who had the power to restrict the use of their information.  See -XO\����������+U¶J�Tr. 

�³7U�´�������±�������2SS¶Q���±12; see also id. ���³3ODLQWLII¶V�PHPEHUV�GR�QRW�KDYH�D�)LUVW�

$PHQGPHQW�ULJKW�WR�FKLOGUHQ¶V�SHUVRQDO�LQIRUPDWLRQ�´����As for the first point, the State is correct 

that Sorrell does not address any general right to collect data from individuals.  In fact, the 

Supreme Court noted that WKH�³FDSDFLW\�RI�WHFKQRORJ\�WR�ILQG�DQG�SXEOLVK�SHUVRQDO�LQIRUPDWLRQ�������

presents serious and unresolved issues with respect to personal privacy and the dignity it seeks to 

VHFXUH�´��Sorrell, 564 U.S. at 579±80.  But whether there is a general right to collect data is 

independent from the question of whether a law restricting the collection and sale of data regulates 

conduct or speech.  Under Sorrell, the unequivocal answer to the latter question is that a law 

that²like the CAADCA²restricts WKH�³DYDLODELOLW\�DQG�XVH´�RI�LQIRUPDWLRQ�by some speakers but 

not others, and for some purposes but not others, is a regulation of protected expression.  Id. at 

570±71.  7KH�6WDWH¶V�DWWHPSW�WR�GLVWLQJXLVK�Sorrell EDVHG�RQ�WKH�SK\VLFLDQV¶�DELOLW\�WR�SUHYHQW�WKHLU�

information from being collected, see Tr. 31:7±10, is not persuasive because the Supreme Court 

concluded that the law at issue regulated speech based on its restrictions on the use of the 

information after it was collected, without including any reasoning about the nature of the source 

of the information.  See Sorrell, 564 U.S. at 570±71. 
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$FFRUGLQJO\��WKH�&RXUW�ILQGV�WKDW�1HW&KRLFH�LV�OLNHO\�WR�VXFFHHG�LQ�VKRZLQJ�WKDW�WKH�$FW¶V�

prohibitions²which restrict covered business from ³>F@ROOHFW>LQJ@��VHOO>LQJ@��VKDU>LQJ@��RU�

retain[ing] any personal LQIRUPDWLRQ´ for most purposes, see, e.g., CAADCA § 31(b)(3)²limit the 

³DYDLODELOLW\�DQG�XVH´�RI�LQIRUPDWLRQ by certain speakers and for certain purposes and thus regulate 

protected speech. 

ii. 7KH�$FW¶V�0DQGDWHV��&$$'&$������D�� 

The $FW¶V ten statutory mandates are more varied than the prohibitions.  See generally 

CAADCA §§ 31(a)(1)±(10).  One of the main requirements of the Act is that companies create 

DPIA reports identifying, for each offered online service, product, or feature likely to be accessed 

E\�FKLOGUHQ��DQ\�ULVN�RI�PDWHULDO�GHWULPHQW�WR�FKLOGUHQ�DULVLQJ�IURP�WKH�EXVLQHVV¶V�GDWD�

management practices.  Id. §§ 31(a)(1)±(4).  For example, a DPIA report must assess whether the 

³GHVLJQ�RI�WKH�RQOLQH�VHUYLFH��SURGXFW��RU�IHDWXUH�FRXOG�KDUP�FKLOGUHQ��LQFOXGLQJ�E\�H[SRVLQJ�

FKLOGUHQ�WR�KDUPIXO��RU�SRWHQWLDOO\�KDUPIXO��FRQWHQW�RQ�WKH�RQOLQH�VHUYLFH��SURGXFW��RU�IHDWXUH�´� Id. 

§ 31(a)(1)(B).  Each business must then cUHDWH�D�³WLPHG�SODQ�WR�PLWLJDWH�RU�HOLPLQDWH´�WKH�ULVNV�

LGHQWLILHG�LQ�WKH�'3,$�³EHIRUH�WKH�RQOLQH�VHUYLFH��SURGXFW��RU�IHDWXUH�LV�DFFHVVHG�E\�FKLOGUHQ�´�id. § 

31(a)(2), and provide a list of all DPIA reports and the reports themselves to the state Attorney 

General upon written request, id. § 31(a)(3)-(4). 

7KH�6WDWH�FRQWHQGHG�DW�RUDO�DUJXPHQW�WKDW�WKH�'3,$�UHSRUW�UHTXLUHPHQW�PHUHO\�³UHTXLUHV�

EXVLQHVVHV�WR�FRQVLGHU�KRZ�WKH�SURGXFW¶V�XVH�GHVLJQ�IHDWXUHV��OLNH�QXGJLQJ�WR�NHHS�D�FKLOG�HQJDJHG�

to extend the time WKH�FKLOG�LV�XVLQJ�WKH�SURGXFW´�PLJKW�KDUP�FKLOGUHQ��DQG�WKDW�WKH�FRQVLGHUDWLRQ�

RI�VXFK�IHDWXUHV�³KDV�QRWKLQJ�WR�GR�ZLWK�VSHHFK�´��7U�������±20:5; see also id. at 23:5±���³>7@KLV�LV�

only assessing how your business models . . . might harm children�´��  The Court is not persuaded 

E\�WKH�6WDWH¶V�DUJXPHQW�EHFDXVH�³DVVHVVLQJ�KRZ�>D@�EXVLQHVV�PRGHO>@�������PLJKW�KDUP�FKLOGUHQ´�

facially requires a business to express its ideas and analysis about likely harm.  It therefore appears 

to the Court that NetChoice is likely to succeed in its argument that the DPIA provisions, which 

require covered businesses to identify and disclose to the government potential risks to minors and 

to develop a timed plan to mitigate or eliminate the identified risks, regulate the distribution of 

speech and therefore trigger First Amendment scrutiny.  See Reply 2, ECF 60; Sorrell, 564 U.S. at 
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570 (³This Court has held that the creation and dissemination of information are speech within the 

meaning of the First Amendment.´) (citations omitted). 

Several sections require businesses to affirmatively provide information to users, and by 

requiring speech necessarily regulate it.  See CAADCA § 31(a)(7) (requiring businesses 

³>S@URYLGH�DQ\�SULYDF\�LQIRUPDWLRQ�������FRQFLVHO\��SURPLQHQWO\��DQG�XVLQJ�FOHDU�ODQJXDJH�VXLWHG�WR�

WKH�DJH�RI�FKLOGUHQ�OLNHO\�WR�DFFHVV�WKDW�RQOLQH�VHUYLFH��SURGXFW��RU�IHDWXUH´���id. § 31(a)(8) 

(requiring that businesses ³SURYLGH�DQ�REYLRXV�VLJQDO�WR�>D@�FKLOG´�LI�WKH�FKLOG�LV�EHLQJ�WUDFNHG�RU�

monitored by a parent or guardian via an online service, product, or feature); id. § 31(a)(10) 

�³3URYLGH�SURPLQHQW��DFFHVVLEOH��DQG�UHVSRQVLYH�WRROV�WR�KHOS�FKLOGUHQ�������H[HUFLVH�their privacy 

ULJKWV�DQG�UHSRUW�FRQFHUQV�´�� see also, e.g., Rubin, 514 U.S. at �����KROGLQJ�³LQIRUPDWLRQ�RQ�EHHU�

ODEHOV´�FRQVWLWXWHV�VSHHFK��  The CAADCA also requires a covered business to enforce its 

³published terms, policies, and community standards´²i.e., its content moderation policies.  

CAADCA § 31(a)(9).  Although the State argues that the policy enforcement provision does not 

regulate speech because businesses are free to create their own policies, it appears to the Court that 

1HW&KRLFH¶V�position that the State has no right to enforce obligations that would essentially press 

private companies into service as government censors, thus violating the First Amendment by 

proxy, is better grounded in the relevant binding and persuasive precedent.  See Mot. 11; Playboy 

Ent. Grp., 529 U.S. at 806 (finding statute requiring cable television operators providing channels 

with content deemed inappropriate for children to take measures to prevent children from viewing 

content was unconstitutional regulation of speech); 1HW&KRLFH��//&�Y��$WW¶\�*HQ���)OD� 

�³NetChoice v. Fla.´������)��WK���������������WK�&LU���������³:KHQ�SODWIRUPV�FKRRVH�WR�UHPRYH�

XVHUV�RU�SRVWV��GHSULRULWL]H�FRQWHQW�LQ�YLHZHUV¶�IHHGV�RU�VHDUFK�UHVXOWV��RU�VDQFWLRQ�EUHDFKHV�RI�WKHLU�

community standards, they engage in First-Amendment-SURWHFWHG�DFWLYLW\�´�; Engdahl v. City of 

Kenosha, 317 F. Supp. 1133, 1135±36 (E.D. Wis. 1970) (holding ordinance restricting minors 

from viewing certain movies based on ratings provided by Motion Picture Association of America 

impermissibly regulated speech).  

The remaining two sections of the CAADCA require businesses to estimate the age of 

child users and provide them with a high default privacy setting, or forgo age estimation and 
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provide the high default privacy setting to all users.  CAADCA §§ 31(a)(5)±(6).  The State argues 

WKDW�³>U@HTXLULQJ�EXVLQHVVHV�WR�SURWHFW�FKLOGUHQ¶V�SULYDF\�DQG�GDWD�LPSOLFDWHV�QHLWKHU�SURWHFWHG�

speech nor expressive conduct�´�DQG�QRWHV�WKDW�WKH�SURYLVLRQV�³VD\>@�QRWKLQJ�DERXW content and 

GR>@�QRW�UHTXLUH�EXVLQHVVHV�WR�EORFN�DQ\�FRQWHQW�IRU�XVHUV�RI�DQ\�DJH�´  2SS¶Q���.  However, the 

materials before the Court indicate that the steps a business would need to take to sufficiently 

estimate the age of child users would likely prevent both children and adults from accessing 

certain content.  See APLFXV�&XULDH�%U��RI�3URI��(ULF�*ROGPDQ��³*ROGPDQ�$P��%U�´���±7 

(explaining that age assurance methods create time delays and other barriers to entry that studies 

show cause users to navigate away from pages), ECF 34-1; Amicus Curiae Br. of New York 

7LPHV�&R��	�6WXGHQW�3UHVV�/DZ�&WU���³1<7�$P��%U�´��� (stating age-based regulations would 

³DOPRVW�FHUWDLQ>O\@�>FDXVH@�QHZV�RUJDQL]DWLRQV�DQG�RWKHUV�>WR@�WDNH�VWHSV�WR�SUHYHQW�WKRVH�XQGHU�WKH�

age oI����IURP�DFFHVVLQJ�RQOLQH�QHZV�FRQWHQW��IHDWXUHV��RU�VHUYLFHV´���(&)���-1.  The age 

estimation and privacy provisions thus appear likely to impede the ³DYDLODELOLW\�DQG�XVH´�RI�

information and accordingly to regulate speech.  Sorrell, 564 U.S. at 570±71. 

The Court is keenly aware of the myriad harms that may befall children on the internet, 

and it GRHV�QRW�VHHN�WR�XQGHUPLQH�WKH�JRYHUQPHQW¶V�HIIRUWV�to resolve internet-EDVHG�³LVVXHV�ZLWK�

respect to personal privacy and . . . dignity.´  See Sorrell, ����8�6��DW������'HI�¶V�6XSSO��%U����

�³>7@KH�µVHULRXV�DQG�XQUHVROYHG�LVVXHV¶�UDLVHG�E\�LQFUHDVHG�GDWD�FROOHFWLRQ�FDSDFLW\�GXH�WR�

technological advances remained largely unaddressed [in Sorrell].´��  However, the Court is 

troubled by the CAADCA¶V�FOHDU�WDUJeting of certain speakers²i.e., a segment of for-profit 

entities, but not governmental or non-profit entities²that the Act would prevent from collecting 

and using the information at issue.  As the Supreme Court noted in Sorrell��WKH�6WDWH¶V�DUJXPHQWV�

about the broad protections engendered by a challenged law DUH�ZHDNHQHG�E\�WKH�ODZ¶V�DSSOLFDWLRQ�

to a narrow set of speakers.  See Sorrell, 564 U.S. at 580 (³3rivacy is a concept too integral to the 

person and a right too essential to freedom to allow its manipulation to support just those ideas the 

JRYHUQPHQW�SUHIHUV´�� 

 For the foregoing reasons, the Court finds that NetChoice is likely to succeed in showing 

that the CAADCA¶V�SURKLELWLRQV�DQG�PDQGDWHV�regulate speech, so that the Act triggers First 
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Amendment scrutiny. 

c. The Type of Speech Regulated by the CAADCA  

Because the Court has found the CAADCA likely regulates protected speech, it must now 

determine what type of speech is at issue in order to apply the appropriate level of scrutiny.  As 

described above, see Part III(A)(1)(a), strict scrutiny applies to a law regulating non-commercial 

speech in a content-EDVHG�PDQQHU��PHDQLQJ�WKH�ODZ�³WDUJHW>V@�VSHHFK�EDVHG on its communicative 

FRQWHQW�´��Reed, 576 U.S. at 163.  To survive strict scrutiny, WKH�³WKH�*RYHUQPHQW�>PXVW@�SURYH�

WKDW�WKH�UHVWULFWLRQ�IXUWKHUV�D�FRPSHOOLQJ�LQWHUHVW�DQG�LV�QDUURZO\�WDLORUHG�WR�DFKLHYH�WKDW�LQWHUHVW�´��

Id. at 171.  A content-neutral regulation of non-commercial speech, on the other hand, ³LV�

constitutional as long as it withstands intermediate scrutiny²i.e., if: (1) µit furthers an important 

or substantial government interest¶; (2) µthe governmental interest is unrelated to the suppression 

of free expression¶; and (3) µthe incidental restriction on alleged First Amendment freedoms is no 

greater than is essential to the furtherance of that interest.¶´  Jacobs v. Clark Cnty. Sch. Dist., 526 

F.3d 419, 434 (9th Cir. 2008) (quoting Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 661±62 

(1994)).  And if the speech at issue is commercial, courts apply intermediate scrutiny under the 

four-part test articulated by the Supreme Court in Central Hudson, which the Ninth Circuit has 

described as follows: 
 

����>,@I�³WKH�FRPPXQLFDWLRQ�LV�QHLWKHU�PLVOHDGLQJ�QRU�UHODWHG�WR�XQODZIXO�DFWLYLW\�´�
then it merits First Amendment scrutiny as a threshold matter; [and] in order for the 
UHVWULFWLRQ�WR�ZLWKVWDQG�VXFK�VFUXWLQ\������³>W@KH�6WDWH�PXVW�DVVHUW�D�VXEVWDQWLDO 
LQWHUHVW�WR�EH�DFKLHYHG�E\�UHVWULFWLRQV�RQ�FRPPHUFLDO�VSHHFK�´�����³WKH�UHVWULFWLRQ�
PXVW�GLUHFWO\�DGYDQFH�WKH�VWDWH�LQWHUHVW�LQYROYHG�´�DQG�����LW�PXVW�QRW�EH�³PRUH�
H[WHQVLYH�WKDQ�LV�QHFHVVDU\�WR�VHUYH�WKDW�LQWHUHVW�´ 

Metro Lights, L.L.C. v. City of Los Angeles, 551 F.3d 898, 903 (9th Cir. 2009) (quoting Cent. 

Hudson, 447 U.S. at 564±66); see also Junior Sports Mags. Inc. v. Bonta, --- F.4th ----, 2023 WL 

5945879, at *4 (9th Cir. Sept. 13, 2023). 

NetChoice argues that the CAADCA regulates non-commercial speech because the speech 

at issue goes beyond proposing a commercial transaction, Reply 10, and that the speech is 

³FRQWHQW-EDVHG�LQ�PDQ\�REYLRXV�UHVSHFWV´�EHFDXVH�LWV�³YHU\�SUHPLVH�>LV@�WKDW�SURYLGHUV�PXVW�

SULRULWL]H�FRQWHQW�WKDW�SURPRWHV�WKH�µZHOO-beLQJ¶�RI�PLQRUV�´�0RW�����  Accordingly, NetChoice 
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contends that the Act is subject to strict scrutiny.  See Mot. 19±21; Reply 9±10.  The State 

counters that any protected expression regulated by the Act is at most commercial speech, so that 

the Act is subject to the lower level of scrutiny described in Central Hudson���2SS¶Q������The State 

argues that the Act affects how businesses persuade consumers to engage with their products²

such as by posting policies that aid consumers in deciding whether to engage with certain 

products²and that consumer engagement in turn GULYHV�WKH�UHJXODWHG�EXVLQHVVHV¶�UHYHQXH���Id.  

Based on this revenue model, the State concludes thDW�³WKHUH�FDQ�EH�QR�GRXEW�WKDW�UHJXODWHG�

EXVLQHVVHV�KDYH�µDQ�HFRQRPLF�PRWLYH�IRU�HQJDJLQJ�LQ�WKH�>DOOHJHG@�VSHHFK¶�ZLWK�UHJDUG�WR�WKH�

specific products²services likely to be accessed by children²WKDW�WKH�$FW�UHJXODWHV�´��Id. 

(quoting Am. Acad. of Pain Mgmt., 353 F.3d at 1106). 

Based on the record before it, the Court finds it difficult to determine whether the Act 

regulates only commercial speech.  NetChoice argues in fairly conclusory fashion that the Act 

³Uegulates speech that does far more than µpropose a commercial transaction¶´�DQG�WKDW�WKH�IRU-

SURILW�QDWXUH�RI�D�ZHEVLWH�³GRHV�QRW�UHQGHU�>LWV@�FRQWHQW�FRPPHUFLDO�VSHHFK´ because many 

covered businesses rely on advertisements to support the expressive content and services they 

provide.  Reply 10; see Mot. 2, 19±21.  NetChoice provides some support for the latter argument.  

See, e.g., Roin Decl. ¶ 10 (stating that the Goodreads application earns the vast majority of its 

revenue from advertising, including personalized advertisements targeted to registered users).  

However, the Court notes that some sections of the CAADCA, such as those prohibiting the sale 

of personal information, see generally CAADCA § 31(b), may well be analyzed as regulating only 

commercial speech.  See, e.g., Hunt v. City of Los Angeles, 638 F.3d 703, 715±16 (9th Cir. 2011) 

�ILQGLQJ�VSHHFK�FRPPHUFLDO�EHFDXVH�LW�ZDV�³GLUHFWHG�WR�WKHLU�SURGXFWV�DQG�ZK\�D�FRQVXPHU�VKRXOG�

EX\�WKHP´�DQG�QRW�³LQH[WULFDEO\�LQWHUWZLQHG´�ZLWK�QRQ-commercial speech).  Ultimately, the Court 

finds that NetChoice has not provided sufficient material to demonstrate that it is likely to succeed 

in showing that the Act regulates either purely non-commercial speech or non-commercial speech 

that is inextricably intertwined with commercial speech.  It is NetChoicH¶V�EXUGHQ�WR�PDNH�WKDW�

showing in order to trigger application of strict scrutiny.  See, e.g., Yim�����)��WK�DW������³The 

parties on appeal dispute whether the Ordinance regulates commercial speech and calls for the 
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application of intermediate scrutiny, or whether the Ordinance regulates [content-based] non-

commercial speech and is subject to strict scrutiny review�´�� 

However, as the Ninth Circuit reasoned in Yim, the Court ³need not decide that question, . . 

. because [it] conclude[s] that the [Act] does not survive the intermediate scrutiny standard of 

review´�IRU�FRPPHUFLDO�VSHHFK���Id.; see also Junior Sports Mags., 2023 WL 5945879, at *4 �³:H�

QHHG�QRW�GHFLGH�WKLV�LVVXH�EHFDXVH�µWKH�RXWFRPH�LV�WKH�VDPH�ZKHWKHU�D�VSHFLDO�FRPPHUFLDO�VSHHFK�

LQTXLU\�RU�D�VWULFWHU�IRUP�RI�MXGLFLDO�VFUXWLQ\�LV�DSSOLHG�¶´���TXRWLQJ�Sorrell, 564 U.S. at 571).  

Accordingly, the Court will assume for the purposes of the present motion that only the lesser 

standard of intermediate scrutiny for commercial speech applies because, as shown below, the 

outcome of the analysis here is not affected by WKH�$FW¶V�HYDOXDWLRQ�XQGHU�WKH�ORZHU�VWDQGDUG�RI�

commercial speech scrutiny. 

d. Application of Commercial Speech Scrutiny to the CAADCA 

Under the standard for commercial speech scrutiny, if the regulation restricts speech that is 

neither misleading nor related to unlawful activity, LW�LV�WKH�6WDWH¶V�EXUGHQ�WR�VKRZ ³DW�OHDVW�WKDW�

the statute directly advances a substantial governmental interest and that the measure is drawn to 

achieve that interest.´  Sorrell, 564 U.S. at 572 (citations omitted); Junior Sports Mags., 2023 WL 

���������DW����³Under Central Hudson, a state seeking to justify a restriction on commercial 

speech bears the burden to prove that its law directly advances that [substantial] interest to a 

material degree.´����7KDW�LV��³WKH�UHVWULFWLRQ�PXVW�GLUHFWO\�DGYDQFH�WKH�VWDWH�LQWHUHVW�LQYROYHG�´�DQG�

LW�PXVW�QRW�EH�³PRUH�H[WHQVLYH�WKDQ�LV�QHFHVVDU\�WR�VHUYH�WKDW�LQWHUHVW�´��Cent. Hudson, 447 U.S. at 

�����7KHVH�³ODVW�WZR�VWHSV�RI�WKH�Central Hudson analysis basically involve a consideration of the 

fit between the legislature¶s ends and the means chosen to accomplish those eQGV�´��Hunt, 638 

F.3d at 717 (quoting Rubin, 514 U.S. at 786) (internal quotation marks omitted).  The government 

need not employ the least restrictive means to advance its interest, but the means employed may 

QRW�EH�³VXEVWDQWLDOO\�H[FHVVLYH�´��Id. (quoting Bd. of Trs. of State Univ. of N.Y. v. Fox, 492 U.S. 

469, 479 (1989)). 

i. Substantial State Interest 

There is no dispute that the CAADCA regulates speech that is neither misleading nor 
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related to unlawful activity.  The Court thus turns directly to the question of whether the State can 

show a substantial state interest to which the CAADCA is geared.  The State asserts a substantial4 

LQWHUHVW�LQ�³SURWHFWLQJ�WKH�SK\VLFDO��PHQWDO��DQG�HPotional health and well-EHLQJ�RI�PLQRUV�´��

'HI�¶V�6XSSO��%U���±2; see also 2SS¶Q��� (describing substantial state LQWHUHVW�LQ�³³VDIHJXDUGLQJ�

the physical and psychological well-EHLQJ�RI�D�PLQRU´���7U������±13 (accord); id. at 74:25±75:3 

�³>7@KH�JRYHUQPHQW�KDV�D�FRPSHOOLQJ�LQWHUHVW�>LQ@�WKH�QDWXUH�RI�RQOLQH�VSDFH�IRU�FKLOGUHQ�´�.  

NetChoice does not GLVSXWH�WKDW�³WKH�ZHOO-being of children is a compelling interest in the 

abstract,´ but argues that the CAADCA does not identify a sufficiently concrete harm that the law 

addresses.  Mot. 21±22.  However, the State has presented evidence that children are currently 

harmed by lax data and privacy protections online.  See Radesky Decl. ¶¶ 45±47 (privacy settings 

often allow unwanted contact), ¶¶ 64±68 (profiling leads to children being targeted with ads for 

monetization and extreme dieting).  In light of this evidence, and given that the Supreme Court has 

UHSHDWHGO\�UHFRJQL]HG�D�FRPSHOOLQJ�LQWHUHVW�LQ�³SURWHFWLQJ�WKH�SK\VLFDO�DQG�SV\chological well-

being of minors,´ the Court finds that NetChoice is not likely to show that the State has not 

satisfied its burden of showing a substantial interest under the commercial speech scrutiny 

standard.  6DEOH�&RPP¶FQV�RI�&DO���,QF��Y��)&&, 492 U.S. 115, 126 (1989); see also New York v. 

Ferber������8�6�������������������³,W�LV�HYLGHQW�EH\RQG�WKH�QHHG�IRU�HODERUDWLRQ�WKDW�D�6WDWH
V�

LQWHUHVW�LQ�µVDIHJXDUGLQJ�WKH�SK\VLFDO�DQG�SV\FKRORJLFDO�ZHOO-EHLQJ�RI�D�PLQRU¶�LV�µFRPSHOOLQJ�¶´��

(quoting Globe Newspaper Co. v. Super. Ct., 457 U.S. 596, 607 (1982)). 

ii. Means-Ends Fit 

After the State shows a substantial interest, the Court evaluates the commercial speech 

regulation under the last two prongs of the Central Hudson analysis, i.e.��ZKHWKHU�WKH�³UHVWULFWLRQ���

����GLUHFWO\�DGYDQFH>V@�WKH�VWDWH�LQWHUHVW�LQYROYHG´�DQG�ZKHWKHU�LW�LV�QRW�³PRUH�H[WHQVive than is 

QHFHVVDU\�WR�VHUYH�WKDW�LQWHUHVW�´��Metro Lights, L.L.C., 551 F.3d at 903 (quoting Cent. Hudson, 

447 U.S. at 564±66).  As noted above, the ³ODVW�WZR�VWHSV�RI�WKH�Central Hudson analysis basically 

 
4 Because the State argues that the CAADCA satisfies both strict scrutiny and commercial speech 
scrXWLQ\��LW�RFFDVLRQDOO\�GHVFULEHV�LWV�LQWHUHVW�DV�³FRPSHOOLQJ�´�UDWKHU�WKDn ³VXEVWDQWLDO�´��See, e.g., 
2SS¶Q���±�����7KH�&RXUW�WUHDWV�WKRVH�DUJXPHQWV�DV�VXSSRUWLQJ�WKH�6WDWH¶V�SRVLWLRQ�WKDW�LW�KDV�D�
substantial state interest as required by the commercial speech scrutiny standard. 
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involve a consideration of the fit between the legislature¶s ends and the means chosen to 

DFFRPSOLVK�WKRVH�HQGV�´��Hunt, 638 F.3d at 717 (citation omitted).  Once again, it is the SWDWH¶V�

burden to show that the statute satisfies the standards set forth by Central Hudson.  Junior Sports 

Mags., 2023 WL 5945879, at *4 (citations omitted); see also Sorrell, 564 U.S. at 572. 

NetChoice argues that certain provisions of the CAADCA²namely, CAADCA §§ 

31(a)(1)±(7), 31(a)(9), 31(b)(1)±(4), and 31(b)(7)²fail commercial speech scrutiny, and that the 

entire statute must be enjoined because the invalid provisions are not severable from the otherwise 

valid remainder.5  See 3O�¶V�6XSSO��%U��LQ�6XSS. RI�0RW��IRU�3UHOLP��,QM���³3O�¶V�6XSSO��%U�´���(&)�

71, at 2±7.  The State argues that all of the mandates and prohibitions of the CAADCA satisfy 

commercial speech scrutiny because each provision is appropriately tailored to WKH�6WDWH¶V 

substantial interest in protecting the physical, mental, and emotional health and well-being of 

minors.  See 'HI�¶V�6XSSO��%U���±7.  The Court will first address whether the specific provisions of 

the Act challenged by NetChoice survive commercial speech scrutiny before turning to the issue 

of severability. 

(1) DPIA Report Requirement (CAADCA § 31(a)(1)-(4)) 

The State contends that the CAADCA¶V�'3,$�report requirement furthers its substantial 

LQWHUHVW�LQ�SURWHFWLQJ�FKLOGUHQ¶V�VDIHW\�EHFDXVH�the provisions will cause covered businesses to 

SURDFWLYHO\�DVVHVV�³KRZ�WKHLU�SURGXFWV�XVH�FKLOGUHQ¶V�GDWD�DQG�ZKHWKHU�WKHLU�GDWD�PDQDJHPHQW�

SUDFWLFHV�RU�SURGXFW�GHVLJQV�SRVH�ULVNV�WR�FKLOGUHQ�´�VR�WKDW�³IHwer children will be subject to 

SUHYHQWDEOH�KDUPV�´��'HI�¶V�6XSSO��%U���±3.  According to WKH�6WDWH¶V expert��³>F@KLOGUHQ¶V�GLJLWDO�

risks and opportunity are shaped by the design of digital products, services, and features�´�DQG�

businesses currently take a reactive approach by removing problematic features only after harm is 

discovered.  See Radesky Decl. ¶ 40 (emphasis added).  For example, the mobile application 

Snapchat ended the use of a speed filter after the feature was linked to dangerous incidents of 

reckless driving by adolescents.  Id. ¶ 41.   

 
5 7KH�&RXUW�UHIHUV�WR�WKRVH�SRUWLRQV�RI�WKH�$FW�QRW�FKDOOHQJHG�E\�1HW&KRLFH�DV�D�³YDOLG�UHPDLQGHU´�
for the purposes of its decision on the motion for preliminary injunction, but does not intend to 
suggest it has conducted an analysis and found those unchallenged provisions to be legally valid. 
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Accepting WKH�6WDWH¶V statement of the harm it seeks to cure, the Court concludes that the 

State has not met its burden to demonstrate that the DPIA provisions in fact address the identified 

harm.  For example, the Act does not require covered businesses to assess the potential harm of 

product designs²which Dr. Radesky asserts cause the harm at issue²EXW�UDWKHU�RI�³WKH�ULVNV�RI�

material detriment to children that arise from the data management practices RI�WKH�EXVLQHVV�´��

CAADCA § 31(a)(1)(B) (emphasis added).  And more importantly, although the CAADCA 

UHTXLUHV�EXVLQHVVHV�WR�³FUHDWH�D�WLPHG�SODQ�WR�PLWLJDWH�RU�HOLPLQDWH�WKH�ULVN�EHIRUH�WKH�RQOLQH�

service, product, or feature is accessed by chilGUHQ�´�id. § 31(a)(2), there is no actual requirement 

to adhere to such a plan.  See generally id. § 31(a)(1)-(4); see also Tr. 26:9±����³$V�ORQJ�DV�\RX�

ZULWH�WKH�SODQ��WKHUH�LV�QR�ZD\�WR�EH�LQ�YLRODWLRQ�´�, ECF 66. 

³$�UHVWULFWLRQ�µGLUHFWO\�DQG�PDWHULDOO\�DGYDQFHV¶�WKH�JRYHUQPHQW¶s interests if the 

JRYHUQPHQW�FDQ�VKRZ�µWKH�KDUPV�LW�UHFLWHV�DUH�UHDO�DQG�WKDW�LWV�UHVWULFWLRQ�ZLOO�LQ�IDFW�DOOHYLDWH�WKHP�

WR�D�PDWHULDO�GHJUHH�¶´��Yim, 63 F.4th at 794 (quoting Fla. Bar v. Went For It, Inc., 515 U.S. 618, 

626 (1995)).  Because the DPIA report provisions do not require businesses to assess the potential 

harm of the design of digital products, services, and features, and also do not require actual 

mitigation of any identified risks, the State has not shown that these provisions will ³LQ�IDFW�

DOOHYLDWH�>WKH�LGHQWLILHG�KDUPV@�WR�D�PDWHULDO�GHJUHH�´��Id.  The Court accordingly finds that 

NetChoice is likely to succeed in showing that the DPIA report provisions SURYLGH�³RQO\�

ineffective or remote support for the goveUQPHQW¶V�SXUSRVH´�DQG GR�QRW�³GLUHFWO\�DGYDQFH´�WKH�

JRYHUQPHQW¶V substantial interest in promoting a proactive approach to the design of digital 

products, services, and feature.  Id. (citations omitted).  NetChoice is therefore likely to succeed in 

showing that the DPIA report requirement does not satisfy commercial speech scrutiny.  See 

Junior Sports Mags.�������:/����������DW����³Because California fails to satisfy its burden to 

justify the proposed speech restriction, [Plaintiff] is likely to prevail on the merits of its First 

Amendment claim.´�� 

(2) Age Estimation (CAADCA § 31(a)(5)) 

The CAADCA UHTXLUHV�WKDW�FRYHUHG�EXVLQHVVHV�³>H@VWLPDWH�WKH�DJH�RI�FKLOG�XVHUV�ZLWK�D�

reasonable level of certainty appropriate to the risks that arise from the data management practices 
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of the business or apply the privacy and data protections afforded to children WR�DOO�FRQVXPHUV�´��

CAADCA § 31(a)(5).  The State argues that CAADCA § 31(a)(5) promotes the well-being of 

children by requiring FRYHUHG�EXVLQHVVHV�WR�³SURYLGH�GDWD�DQG�SULYDF\�SURWHFWLRQV�WR�XVHUV�EDVHG�

on estimated age or, if the business does not estimate age, apply child-appropriate data and privacy 

SURWHFWLRQV�WR�DOO�XVHUV�´6  'HI�¶V�Suppl. Br. 3.  This argument UHOLHV�RQ�WKH�VWDWH�OHJLVODWXUH¶V�

finding that greater data privacy ³necessarily means greater security and well-being.´� Id. (quoting 

AB 2273 § 1(a)(4)).  NetChoice counters that the age estimation provision does not directly 

advance WKH�6WDWH¶V substantial LQWHUHVW�LQ�FKLOGUHQ¶V�ZHOO-being because the practical process of 

such estimation involves further information collection that is itself invasive.  See Reply 5±6; 

Goldman Am. Br. 2±4. 

As described above, for the Act to survive commercial speech scrutiny, the State must 

VKRZ�WKDW�WKH�&$$'&$¶V�FKDOOHQJHG�SURYLVLRQV directly advance a substantial government 

interest by materially alleviating real harms.  See Yim, 63 F.4th at 794; Junior Sports Mags., 2023 

WL 5945879, at *5.  Based on the materials before the Court, the CAADCA¶V�DJH�HVWLPDWLRQ�

provision appears not only unlikely to materially alleviate the harm of insufficient data and 

privacy protections for children, but actually likely to exacerbate the problem by inducing covered 

businesses to require consumers, including children, to divulge additional personal information.  

The State argues that age estimation is distinct from the more onerous exercise of age verification, 

that the statute requires only a level of estimation that is appropriate to the risk presented by a 

EXVLQHVV¶V�GDWD�PDQDJHPHQW�SUDFWLFHV��and that there are ³minimally invasive´ age estimation 

tools, some of which are already used by NetChoice¶V�PHPEHU�FRPSDQLHV.  See 2SS¶Q���±16.  But 

even the evidence cited by the State about the supposedly minimally invasive tools indicates that 

FRQVXPHUV�PLJKW�KDYH�WR�SHUPLW�D�IDFH�VFDQ��RU�WKDW�EXVLQHVVHV�PLJKW�XVH�³ORFDOO\-analyzed and 

VWRUHG�ELRPHWULF�LQIRUPDWLRQ´�WR�VLJQDO�ZKHWKHU�WKH�XVHU�LV�D�FKLOG�RU�QRW���See id. at 16 (citing 

 
6 The Court notes that the age estimation provision does not itself require any specific protections; 
the required data and privacy protections for either minors (if the business estimates age) or all 
users (if the business does not estimate age) are set forth in the remainder of the statute, and 
especially at CAADCA §§ 31(b)(1)±(8). 
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Radesky Decl. ¶ 96); see also 5DGHVN\�'HFO�������E��	�Q�����QRWLQJ�*RRJOH¶V�XVH�RI�IDFLDO�DJH-

estimation software),7 ¶ 96(d) (noting businesses receive signals from hardware devices based on 

³ORFDOO\-DQDO\]HG�DQG�VWRUHG�ELRPHWULF�LQIRUPDWLRQ´�WKDW�LQGLFDWe whether a user is a child).  

)XUWKHU��DV�QRWHG�LQ�3URIHVVRU�*ROGPDQ¶V�DPLFXV�EULHI��DJH�HVWLPDWLRQ�LV�LQ�SUDFWLFH�TXLWH�VLPLODU�

to age verification, and²unless a company relies on user self-reporting of age, which provides 

little reliability²generally requires either documentary evidence of age or automated estimation 

based on facial recognition.  See Goldman Am. Br. 3±4.  Such measures would appear to counter 

the SWDWH¶V�LQWHUHVW�LQ�LQFUHDVLQJ�SULYDF\�SURWHFWLRQV�IRU�FKLOGUHQ.  For these reasons, the State has 

not met its burden under Central Hudson and thus NetChoice is likely to succeed in showing that 

the age estimation clause does not satisfy commercial speech scrutiny.  See Yim, 63 F.4th at 794 

�³>$@�VWDWXWH�FDQQRW�PHDQLQJIXOO\�DGYDQFH�WKH�JRYHUQPHQW¶V�VWDWHG�LQWHUHVWV�LI�LW�FRQWDLQV�

H[FHSWLRQV�WKDW�µXQGHUPLQH�DQG�FRXQWHUDFW¶�WKRVH�JRDOV�´���TXRWLQJ�Rubin, 514 U.S. at 489). 

If a business does not estimate age, it must ³DSSOy the privacy and data protections 

afforded to children to all consumers.´� CAADCA § 31(a)(5).  Doing so would clearly advance the 

JRYHUQPHQW¶V�LQWHUHVW�LQ�LQFUHDVLQJ�GDWD�DQG�SULYDF\�SURWHFWLRQV�IRU�FKLOGUHQ���NetChoice argues, 

however, that the effect of this requirement would be to restrain a great deal of protected speech.  

See Mot. 13±14, Reply 12.  The Court is indeed concerned with the potentially vast chilling effect 

of the CAADCA generally, and the age estimation provision specifically.  The State argues that 

the CAADCA does not prevent any specific content from being displayed to a consumer, even if 

the consumer is a minor; it only prohibits a business from profiling a minor and using that 

information to provide targeted content.  See, e.g.��2SS¶Q���.  Yet the State does not deny that the 

end goal of the CAADCA is to reduce the amount of harmful content displayed to children.  See 

id. �³>7@KH�$FW�SUHYHQWV�EXVLQHVVHV�IURP�DWWHPSWLQJ�WR�LQFUHDVH�WKHLU�SURILWV�E\�XVLQJ�FKLOGUHQ¶V�

data to deliver them things they do not want and have not asked for, such as ads for weight loss 

supplements and content promoting violence and self-KDUP�´���'HI�¶V�6XSSO��%U�����³&KLOGUHQ�DUH�

 
7 $OWKRXJK�'U��5DGHVN\�VWDWHV�WKDW�*RRJOH¶V�FXUUHQW�V\VWHP�LQYROYHV�IDFLDO�UHFRJQLWLRQ�RQO\�E\�
DGXOWV�ZKR�KDYH�EHHQ�SODFHG�LQ�³FKLOG�PRGH´�WKURXJK�D�PDFKLQH-learning analysis, Radesky Decl. 
¶ 96(b), there is nothing to suggest that companies would not request all consumers to undergo 
such a process.   
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unable to avoid harmful unsolicited content²including extreme weight loss content and gambling 

and sports betting ads²GLUHFWHG�DW�WKHP�EDVHG�RQ�EXVLQHVVHV¶�GDWD�FROOHFWLRQ�DQG�XVH�SUDFWLFHV�´�� 

Putting aside for the moment the issue of whether the government may shield children 

from such content²and the Court does not question that the content is in fact harmful²the Court 

here focuses on the logical conclusion that data and privacy protections intended to shield children 

from harmful content, if applied to adults, will also shield adults from that same content.  That is, 

if a business chooses not to estimate age but instead to apply broad privacy and data protections to 

all consumers, it appears that the inevitable effect will be to impermissibly ³UHGXFH�WKH�DGXOW�

SRSXODWLRQ�«�WR�UHDGLQJ�RQO\�ZKDW�LV�ILW�IRU�FKLOGren.´  Butler v. Michigan, 352 U.S. 380, 381, 383 

(1957).  And because such an effect would likely EH��DW�WKH�YHU\�OHDVW��D�³VXEVWDQWLDOO\�H[FHVVLYH´�

means of achieving greater data and privacy protections for children, see Hunt, 638 F.3d at 717 

(citation omitted), NetChoice is likely to succeed in showing that the provision¶V�FODXVH applying 

the same process to all users fails commercial speech scrutiny. 

For these reasons, even accepting the increasing of FKLOGUHQ¶V�GDWD�DQG�SULYDF\�SURWHFWLRQV�

as a substantial governmental interest, the Court finds that the State has failed to satisfy its burden 

to justify the age estimation provision as directly advancing the 6WDWH¶V substantial interest in 

protecting the physical, mental, and emotional health and well-being of minors, so that NetChoice 

is likely to succeed in arguing that the provision fails commercial speech scrutiny.  See Junior 

Sports Mags., 2023 WL 5945879, at *4. 

(3) High Default Privacy Settings (CAADCA § 31(a)(6)) 

CAADCA § 31(a)(6) requires covered businesses to ³>F@RQILJXUH�DOO�GHIDXOW�SULYDF\�

settings provided to children . . . to settings that offer a high level of privacy, unless the business 

can demonstrate a compelling reason that a different setting is in the best interests of children�´  

The State DUJXHV�WKDW�KLJK�SULYDF\�VHWWLQJV�³GHPRQVWUDEO\�NHHS�FKLOGUHQ�VDIH�´  'HI�¶V�Suppl. Br. 

3±4 (citing Radesky Decl. ¶¶ 57±60).  The evidence before the Court indicates that lower default 

privacy settings may quickly lead to individuals perceiveG�DV�DGROHVFHQWV�³UHFHLY>LQJ@�GLUHFW�

messages from accounts they did not follow, including being added to group chats with strangers 

DQG�FRQWDFWV�IURP�PDUNHWHUV�RI�GHWULPHQWDO�PDWHULDO�VXFK�DV�SRUQRJUDSK\�DQG�GLHW�SURGXFWV�´��
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Radesky Decl. ¶ 59.  Accordingly, the Court finds that the State is likely to establish a real harm, 

as required under commercial speech scrutiny.  See Yim, 63 F.4th at 794. 

The instant provision, however, does not make clear whether it applies only to privacy 

settings on accounts created by children²which is the harm discussed in WKH�6WDWH¶V materials, 

see, e.g., Radesky Decl. ¶ 59²or if it applies, for example, to any child visitor of an online 

website run by a covered business.  NetChoice has provided evidence that uncertainties as to the 

nature of the compliance required by the CAADCA is likely to cause at least some covered 

businesses to prohibit children from accessing their services and products altogether.  See, e.g., 

NYT Am. Br. 5±6 (asserting CAADCA requirements that covered businesses consider various 

SRWHQWLDO�KDUPV�WR�FKLOGUHQ�ZRXOG�PDNH�LW�³DOPRVW�FHUWDLQ�WKDW�QHZV�RUJDQL]DWLRQV�DQG�RWKHUV�ZLOO�

take steps to prevent those under the age of 18 from accessing online news content, features, or 

VHUYLFHV´����Although the State need not show that the $FW�³employs . . . the least restrictive 

means´�RI�DGYDQFLQJ�the substantial interest, the Court finds it likely, based on the evidence 

provided by NetChoice and the lack of clarity in the provision, that the provision here would serve 

to chill a ³VXEVWDQWLDOO\�H[FHVVLYH´ amount of protected speech to the extent that content providers 

wish to reach children but choose not to in order to avoid running afoul of the CAADCA.  See 

Hunt, 638 F.3d at 717 (citation omitted).  Accordingly, the State has not met its burden under 

Central Hudson RI�VKRZLQJ�³D�UHDVRQDEOH�ILW�EHWZHHQ�WKH�PHDQV�DQG�HQGV�RI�WKH�UHJXODWRU\�

VFKHPH�´�Junior Sports Mags., 2023 WL 5945879, at *7 (quoting Lorillard Tobacco Co. v. Reilly, 

533 U.S. 525, 561 (2001)), so that NetChoice is likely to succeed in showing the restriction fails 

commercial speech scrutiny. 

(4) Age-Appropriate Policy Language (CAADCA § 31(a)(7)) 

The CAADCA next UHTXLUHV�FRYHUHG�EXVLQHVVHV�WR�³>S@URYLGH�DQ\�SULYDF\�LQIRUPDWLRQ��

terms of service, policies, and community standards concisely, prominently, and using clear 

ODQJXDJH�VXLWHG�WR�WKH�DJH�RI�FKLOGUHQ�OLNHO\�WR�DFFHVV�WKDW�RQOLQH�VHUYLFH��SURGXFW��RU�IHDWXUH�´  

CAADCA § 31(a)(7).  The State DUJXHV�WKLV�SURYLVLRQ�³SURWHFWV�WKH�VDIHW\�DQG�Zell-being of 

PLQRUV´�E\�³giving children the tools to make informed decisions about the services with which 

they interact�´��'HI�¶V�Suppl. Br. 4. 
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The evidence submitted by the State indicates that the harm it seeks to address is a lack of 

consumer understaQGLQJ�RI�ZHEVLWHV¶�SULYDF\�SROLFLHV���See id. (citing Egelman Decl.); see also 

Egelman Decl. ¶ 52.  The State has shown that internet users generally do not read privacy 

policies, and that the reason may be that such SROLFLHV�DUH�RIWHQ�³ZULWWHQ�DW�WKH�FROOHJH�OHYHO�DQG�

therefore may not be understood by a significant proportion of the population (much less 

FKLOGUHQ��´��(JHOPDQ�'HFO��������see id. ¶ 24.  The Court notes that the research-based claims in 

'U��(JHOPDQ¶V�declaration do not appear to be based on studies involving minors and the impact of 

policy language on their use of online services.  See id. at, e.g., ¶¶ 18±19, 24±27, 52. 

Even accepting that the manner in which ZHEVLWHV�SUHVHQW�³SULYDF\�LQIRUPDWLRQ��WHUPV of 

VHUYLFH��SROLFLHV��DQG�FRPPXQLW\�VWDQGDUGV�´�CAADCA § 31(a)(7), constitutes a real harm to 

FKLOGUHQ¶V�ZHOO-being because it deters children from implementing higher privacy settings, the 

State has not shown that the CAADCA¶V�SROLF\�ODQJXDJH�SURYLVLRQ�Zould directly advance a 

solution to that harm.  The State SRLQWV�RQO\�WR�D�VHQWHQFH�LQ�'U��(JHOPDQ¶V�GHFODUDWLRQ�VWDWLQJ�WKDW�

KH�³EHOLHYH>V@�WKH�>Act] addresses this issue [of lack of consumer understanding of privacy 

policies] by requiring the language to be understandable by target audiences (when their online 

services are likely to be accessed by children)�´��(JHOPDQ�'HFO��������see 'HI�¶V�6XSSO��%U����

(citing same).  Nothing in WKH�6WDWH¶V materials indicates that the policy language provision would 

materially alleviate a harm to minors caused by current privacy policy language, let alone by the 

terms of service and community standards that the provision also encompasses.  NetChoice is 

therefore likely to succeed in showing that the provision fails commercial speech scrutiny.  See 

Yim, 63 F.4th at 794. 

(5) Internal Policy Enforcement (CAADCA § 31(a)(9)) 

CAADCA �����D�����UHTXLUHV�FRYHUHG�EXVLQHVVHV�WR�³>H@QIRUFH�SXEOLVKHG�WHUPV��SROLFLHV��

and community standards established by the business, including, but not limited to, privacy 

SROLFLHV�DQG�WKRVH�FRQFHUQLQJ�FKLOGUHQ�´  As an initial matter, although the State argues that 

³EXVLQHVVHV�KDYH�WR�EH�DFFRXQWDEOH�IRU�WKH�FRPPLWPHQWV�WKH\�PDNH�WR�>@�FRQVXPHUV´�IRU�³FKLOGUHQ�

DQG�SDUHQWV�WR�PDNH�LQIRUPHG�GHFLVLRQV�DERXW�WKH�SURGXFWV�FKLOGUHQ�DFFHVV�´�'HI�¶V�6XSSO��%U�����

the State fails to establish a concrete harm.  The State SRLQWV�WR�'U��5DGHVN\¶V�GHFODUDWLRQ��ZKLFK�
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asserts WKDW�³>V@WXGLHV�KDYH�VKRZQ�WKDW�EXVLQHVVHV�DUH�QRW�HQIRUFLQJ�WKHLU�SULYDF\�SROLFLHV�´�

³PDN[ing] it challenging for consumers to make informed decisions about whether they want to 

join different online communities [without] knowing whether stated policies and standards will be 

IROORZHG�´��5DGHVN\�'HFO��������see 'HI�¶V�6XSSO��%U����  The State has not provided anything 

remotely nearing a causal link between whether a business consistently IROORZV�LWV�³published 

WHUPV��SROLFLHV��DQG�FRPPXQLW\�VWDQGDUGV´²or even FKLOGUHQ¶V difficulty in making better-

informed decisions about whether to use online services²and some KDUP�WR�FKLOGUHQ¶V�ZHOO-being.  

On this basis alone, NetChoice is likely to succeed in showing that the policy enforcement 

provision fails commercial speech scrutiny.  See Yim, 63 F.4th at 794 (noting the government must 

VKRZ�WKDW�³WKH�KDUPV�LW�UHFLWHV�DUH�UHDO´���FLWDWLRQ�RPLWWHG�� 

Further, even if the State is able to show D�FRQFUHWH�KDUP�WR�FKLOGUHQ¶V�ZHOO-being, the 

provision on its face goes beyond enforcement of policies related to children, or even privacy 

policies generally.  See CAADCA § 31(a)(9) �UHTXLULQJ�HQIRUFHPHQW�RI�WHUPV�³LQFOXGLQJ��EXW�QRW�

OLPLWHG�WR��SULYDF\�SROLFLHV�DQG�WKRVH�FRQFHUQLQJ�FKLOGUHQ´����The lack of any attempt at tailoring 

the proposed solution to a specific harm suggests that the State here seeks to force covered 

businesses to exercise their editorial judgment in permitting or prohibiting content that may, for 

instance, violate a FRPSDQ\¶V published community standards.  The State argues that businesses 

have complete discretion to set whatever policies they wish, and must merely commit to following 

them.  See 2SS¶Q���� 'HI�¶V�6XSSO��%U��5.  It is that required commitment, however, that flies in 

WKH�IDFH�RI�D�SODWIRUP¶V�)LUVW�$PHQGPHQW�ULJKW�WR�FKRRVH�LQ�Dny given instance to permit one post 

but prohibit a substantially similar one.  See NetChoice v. Fla., 34 F.4th at 1204±05, 1228 (finding 

FRQWHQW�PRGHUDWLRQ�UHVWULFWLRQV�LPSLQJHG�RQ�EXVLQHVV¶V�SURWHFWHG�FXUDWLRQ�RI�FRQWHQW). 

Lastly, WKH�&RXUW�LV�QRW�SHUVXDGHG�E\�WKH�6WDWH¶V�Drgument that the provision is necessary 

because WKHUH�LV�FXUUHQWO\�³QR�ODZ�KROGLQJ�RQOLQH�EXVLQHVVHV�DFFRXQWDEOH�IRU�HQIRUFLQJ�WKHLU�RZQ�

SROLFLHV�´�'HI�¶V�6XSSO��%U�����as the State itself cites to a Ninth Circuit case permitting a lawsuit to 

proceed where the plaintiff brought a breach of contract suit against an online platform for failure 

to adhere to its terms.  See id.; Barnes v. Yahoo!, Inc., 570 F.3d 1096, 1108±09 (9th Cir. 2009). 

For the multiplicity of reasons described above, Court finds that the State has not met its 
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burden of justifying the policy enforcement provision, and that NetChoice is therefore likely to 

succeed in showing that the provision fails commercial speech scrutiny. 

(6) .QRZLQJO\�+DUPIXO�8VH�RI�&KLOGUHQ¶V�'DWD (CAADCA § 31(b)(1)) 

As previously noted, CAADCA § 31(a) contains the $FW¶V mandates, and CAADCA § 

31(b) enumerates its prohibitions.  The first of these prohibitions forbids a covered business from 

³>XVLQJ@�WKH�SHUVRQDO�LQIRUPDWLRQ�RI�DQ\�FKLOG�LQ�D�ZD\�WKDW�WKH�EXVLQHVV�NQRZs, or has reason to 

know, is materially detrimental to the physical health, mental health, or well-EHLQJ�RI�D�FKLOG�´��

CAADCA § 31(b)(1). 

7KH�7KLUG�&LUFXLW¶V�GHFLVLRQ�Ln ACLU v. Mukasey is instructive here.  In Mukasey, which 

went up to the Supreme Court twice and was finally decided by the Court of Appeals, the court 

KHOG�WKDW�D�ODZ�SURKLELWLQJ�WKH�WUDQVPLVVLRQ�RI�³PDWHULDO�WKDW�LV�KDUPIXO�WR�PLQRUV´�ZDV�QRW�

narrowly tailored because it required evaluation of a wide range of material that was not in fact 

hDUPIXO��DQG�EHFDXVH�WKH�ODZ¶V�GHILQLWLRQ�RI�D�³PLQRU´�DV�DQ\RQH�XQGHU����\HDUV�RI�DJH�ZRXOG�

FDXVH�³JUHDW�XQFHUWDLQW\�LQ�GHFLGLQJ�ZKDW�PLQRU�FRXOG�EH�H[SRVHG�WR´�WKH�PDWHULDO���ACLU v. 

Mukasey, 534 F.3d 181, 191, 193 (3d Cir. 2008) (cert. denied).  The Third Circuit also rejected the 

JRYHUQPHQW¶V�DIILUPDWLYH�GHIHQVH�WKDW�UHJXODWHG�FRPSDQLHV�FRXOG�XVH�DJH�YHULILFDWLRQ�WHFKQLTXHV�

to achieve greater certainty as to what material was prohibited to a given user.  Id. at 196±97.   

The CAADCA does not define what uVHV�RI�LQIRUPDWLRQ�PD\�EH�FRQVLGHUHG�³PDWHULDOO\�

GHWULPHQWDO´�WR�D�FKLOG¶V�ZHOO-EHLQJ��DQG�LW�GHILQHV�D�³FKLOG´�DV�D�FRQVXPHU�XQGHU����\HDUV�RI�DJH���

See CAADCA § 30.  Although there may be some uses of personal information that are 

objectively detrimental to children of any age, the CAADCA appears generally to contemplate a 

sliding scale of potential harms to children as they age.  See, e.g.��'HI�¶V�6XSSO��%U�������

(describing $FW¶V�UHTXLUHPHQWV�IRU�³DJH-DSSURSULDWH´�SURWHFWLRQV����But as the Third Circuit 

H[SODLQHG��UHTXLULQJ�FRYHUHG�EXVLQHVVHV�WR�GHWHUPLQH�ZKDW�LV�PDWHULDOO\�KDUPIXO�WR�DQ�³LQIDQW��D�

five-\HDU�ROG��RU�D�SHUVRQ�MXVW�VK\�RI�DJH�VHYHQWHHQ´�LV�QRW�QDUURZO\�WDLORUHG���Mukasey, 534 F.3d 

at 191.  Although the law in Mukasey was evaluated under a strict scrutiny standard, the Court 

finds the same concerns apply here, so that the State has not met its burden of showing the instant 

SURYLVLRQ�LV�UHDVRQDEO\�WDLORUHG�WR�WKH�6WDWH¶V�VXEVWDQWLDO�LQWHUHVW��DQG�WKXV NetChoice is likely to 
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succeed in showing that the provision fails commercial speech scrutiny.  NetChoice has provided 

evidence that covered businesses might well bar all children from accessing their online services 

rather than undergo the burden of determining exactly what can be done with the personal 

information of each consumer under the age of 18.  See, e.g., NYT Am. Br. 5±6 (asserting 

CAADCA requirements that covered businesses consider various potential harms to children 

ZRXOG�PDNH�LW�³DOPRVW�FHUWDLQ�WKDW�QHZV�RUJDQLzations and others will take steps to prevent those 

XQGHU�WKH�DJH�RI����IURP�DFFHVVLQJ�RQOLQH�QHZV�FRQWHQW��IHDWXUHV��RU�VHUYLFHV´��  The provision at 

issue would likely ³EXUGHQ�VXEVWDQWLDOO\�PRUH�VSHHFK�WKDQ�LV�QHFHVVDU\�WR�IXUWKHU�WKH�JRYHUQPHQW¶V�

legitiPDWH�LQWHUHVWV�´�DQG therefore NetChoice is likely to succeed in demonstrating that it fails 

commercial speech scrutiny.  See Yim, 63 F.4th at 795±96 (quoting Fox, 492 U.S. at 478). 

(7) Profiling Children by Default (CAADCA § 31(b)(2)) 

CAADCA �����E�����SUHYHQWV�D�FRYHUHG�EXVLQHVV�IURP�³>S@URILO>LQJ@�D�FKLOG�E\�GHIDXOW�

XQOHVV´�����WKH�EXVLQHVV�³FDQ�GHPRQVWUDWH�LW�KDV�DSSURSULDWH�VDIHJXDUGV�LQ�SODFH�WR�SURWHFW�

FKLOGUHQ´�DQG�����either of the following conditions is met: (a) WKH�SURILOLQJ�LV�³QHcessary to 

provide the online service, product, or feature requested and only with respect to the aspects of the 

RQOLQH�VHUYLFH��SURGXFW��RU�IHDWXUH�ZLWK�ZKLFK�WKH�FKLOG�LV�DFWLYHO\�HQJDJHG´�RU��E��WKH business can 

³GHPRQVWUDWH�D�FRPSHOOLQJ�UHDVRQ�WKDW�SURfiling is in the best interests of children�´��The State 

DUJXHV�WKLV�SURYLVLRQ�SURWHFWV�FKLOGUHQ¶V�ZHOO-being because businesses commonly profile children 

by default and place them into target audience categories for products related to harmful content 

sucK�DV�VPRNLQJ��JDPEOLQJ��DOFRKRO��RU�H[WUHPH�ZHLJKW�ORVV���'HI�¶V�6XSSO��%U���±6; Radesky Decl. 

¶ 66.  The Court accepts WKH�6WDWH¶V DVVHUWLRQ�RI�D�FRQFUHWH�KDUP�WR�FKLOGUHQ¶V�ZHOO-being, i.e., the 

use of profiling to advertise harmful content to children, and turns to the issue of tailoring. 

NetChoice has provided evidence indicating that profiling and subsequent targeted content 

can be beneficial to minors, particularly those in vulnerable populations.  For example, LGBTQ+ 

youth²especially those in more hostile environments who turn to the internet for community and 

information²may have a more difficult time finding resources regarding their personal health, 

gender identity, and sexual orientation.  See Amicus Curiae Br. of Chamber of Progress, IP 

Justice, & LGBT Tech Inst. �³/*%7�7HFK�$P��%U�´�, ECF 42-1, at 12±13.  Pregnant teenagers are 

Case 5:22-cv-08861-BLF   Document 74   Filed 09/18/23   Page 29 of 45



 

30 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

U
ni

te
d 

St
at

es
 D

is
tri

ct
 C

ou
rt 

N
or

th
er

n 
D

is
tri

ct
 o

f C
al

ifo
rn

ia
 

another group of children who may benefit greatly from access to reproductive health information.  

Id. at 14±15.  Even aside from these more vulnerable groups, the internet may provide children²

like any other consumer²with information that may lead to fulfilling new interests that the 

consumer may not have otherwise thought to search out.  The provision at issue appears likely to 

discard these beneficial aspects of targeted information along with harmful content such as 

smoking, gambling, alcohol, or extreme weight loss. 

The State DUJXHV�WKDW�WKH�SURYLVLRQ�LV�QDUURZO\�WDLORUHG�WR�³SURKLELW>@�SURILOLQJ�E\�GHIDXOW�

when done solely for the benefit of businesses, but allows it . . . when in the best interest of 

FKLOGUHQ�´��'HI�¶V�6XSSO��%U������%XW�DV�amici SRLQW�RXW��ZKDW�LV�³LQ�WKH�EHVW�LQWHUHVW�RI�FKLOGUHQ´�LV�

not an objective standard but rather a contentious topic of political debate.  See LGBT Tech Am. 

Br. 11±14.  The State further argues that children can still access any content online, such as by 

³DFWLYHO\�WHOOLQJ�D�EXVLQHVV�ZKat they want to see in a recommendations profile ± e.g., nature, 

GDQFH�YLGHRV��/*%74��VXSSRUWLYH�FRQWHQW��ERG\�SRVLWLYLW\�FRQWHQW��UDFLDO�MXVWLFH�FRQWHQW��HWF�´��

Radesky Decl. ¶ 89(b).  By making this assertion, the State acknowledges that there are wanted or 

beneficial profile interests, but that the Act, rather than prohibiting only certain targeted 

information deemed harmful (which would also face First Amendment concerns), seeks to prohibit 

likely beneficial profiling as well.  NetChoicH¶V evidence, which indicates that the provision would 

likely prevent the dissemination of a broad array of content beyond that which is targeted by the 

statute, defeats WKH�6WDWH¶V�VKRZLQJ on tailoring, and the Court accordingly finds that State has not 

met its burden of establishing that the profiling provision directly advances the SWDWH¶V�LQWHUHVW�LQ�

SURWHFWLQJ�FKLOGUHQ¶V�ZHOO-being.  NetChoice is therefore likely to succeed in showing that the 

provision does not satisfy commercial speech scrutiny.  See Yim, 63 F.4th at 794 (noting 

regulation that burdens substantially more speech than is necessary or undermines and counteracts 

WKH�VWDWH¶V�LQWHUHVW fails commercial speech scrutiny). 

(8) 5HVWULFWLRQ�RQ�&ROOHFWLQJ��6HOOLQJ��6KDULQJ��DQG�5HWDLQLQJ�&KLOGUHQ¶V�'DWD 

(CAADCA § 31(b)(3)) 

CAADCA § 31(b)(3) VWDWHV�WKDW�D�FRYHUHG�EXVLQHVV�VKDOO�QRW�³>F@ROOHFW��VHOO��VKDUH��RU�UHWDLQ�

any personal information that is not necessary to provide an online service, product, or feature 
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with which a child is actively and knowingly engaged . . . unless the business can demonstrate a 

compelling reason that [such an action] is in the best interests of children likely to access the 

RQOLQH�VHUYLFH��SURGXFW��RU�IHDWXUH�´��The State DUJXHV�WKDW�³>H@[FHVVLYH�GDWD�FROOHFWLRQ�DQG�XVH�

undoubtedly harPV�FKLOGUHQ´�EHFDXVH�FKLOGUHQ�DUH�³XQDEOH�WR�DYRLG�KDUPIXO�XQVROLFLWHG�FRQWHQW²

including extreme weight loss content and gambling and sports betting ads²GLUHFWHG�DW�WKHP´�GXH�

to the data collection.  'HI�¶V�6XSSO��%U������As with the previous provision prohibiting profiling, 

this restriction throws out the baby with the bathwater.  In seeking to prevent children from being 

H[SRVHG�WR�³KDUPIXO�XQVROLFLWHG�FRQWHQW�´�WKH�Act would restrict neutral or beneficial content, 

rendering the restriction poorly tailored to the SWDWH¶V�JRDO�RI�SURWHFWLQJ�FKLOGUHQ¶V�ZHOO-being.  

And²in light of WKH�6WDWH¶V admission that it seeks to prevent children from consuming particular 

content²the Court emphasizes that the compelling and laudable goal of protecting children does 

not permit the government to shield children from harmful content by enacting greatly 

overinclusive or underinclusive legislation.  See, e.g., %URZQ�Y��(QW��0HUFKDQWV�$VV¶Q, 564 U.S. 

786, 802±04 (2011) (holding California law prohibiting sale or rental of violent video games to 

minors failed strict scrutiny).  For the same reasons described above, see supra, at Part 

III(A)(1)(a)(iv)(9), CAADCA § 31(b)(3) NetChoice is likely to succeed in showing the provision 

fails commercial speech scrutiny. 

(9) 8QDXWKRUL]HG�8VH�RI�&KLOGUHQ¶V�3HUVRQDO�,QIRUPDWLRQ (CAADCA § 

31(b)(4)) 

CAADCA �����E�����SURKLELWV�D�FRYHUHG�EXVLQHVV�IURP�XVLQJ�D�FKLOG¶V�³SHUVRQDO�

information for any reason other than a reason for which that personal information was collected, 

unless the business can demonstrate a compelling reason that use of the personal information is in 

WKH�EHVW�LQWHUHVWV�RI�FKLOGUHQ�´��The State clarifies this fairly circular restriction with an example: 

³D�EXVLQHVV�WKDW�XVHV�D�FKLOG¶V�,3�DGGUHVV�VROHO\�WR�SURYLGH�access to its platform cannot also use 

WKH�,3�DGGUHVV�WR�VHOO�DGV�´��'HI�¶V�6XSSO��%U������However, the State provides no evidence of a 

harm WR�FKLOGUHQ¶V�ZHOO-being from the use of personal information for multiple purposes.  See id.  

To the extent the harm is the same profiling concern discussed in the prior two sections, the State 

has not met its burden to show that the instant provision is not similarly overbroad.  See supra, at 
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Parts III(A)(1)(a)(iv)(7)±(8).  Because the State has not established a real harm that the provision 

materially alleviates, NetChoice will likely succeed in showing that the provision fails commercial 

speech scrutiny.  See Yim, 63 F.4th at 794. 

(10) Use of Dark Patterns (CAADCA § 31(b)(7)) 

The last CAADCA provision challenged by NetChoice SURKLELWV�WKH�³>X@VH�>RI@�GDUN�

patterns to lead or encourage children to provide personal information beyond what is reasonably 

expected to provide that online service, product, or feature[,] to forego privacy protections, or to 

take any action that the business knows, or has reason to know, is materially detrimental to the 

FKLOG¶V�SK\VLFDO�KHDOWK��PHQWDO�KHDOWK��RU�ZHOO-EHLQJ�´��CAADCA § 31(b)(7).  Dark patterns are 

GHVLJQ�IHDWXUHV�WKDW�³QXGJH´�LQGLYLGXDOV�LQto making certain decisions, such as spending more 

time on an DSSOLFDWLRQ���'HI�¶V�6XSSO��%U����see also 2SS¶Q����GHVFULELQJ�GDUN�SDWWHUns as 

³LQWHUIDFHV�GHVLJQHG�RU�PDQLSXODWHG�ZLWK�WKH�VXEVWDQWLDO�HIIHFW�RI�VXEYHUWLQJ�RU�LPSDLULQJ�XVHU�

autonomy, decision-PDNLQJ��RU�FKRLFH´���5DGHVN\�'HFO��������³>'@HVLJQ�IHDWXUHV�WKDW�PDQLSXODWH�

RU�QXGJH�WKH�XVHU�LQ�D�ZD\�WKDW�PHHWV�WKH�WHFKQRORJ\�GHYHORSHU¶V�EHVW�LQWHUHVWV�± at the expense of 

WKH�XVHU¶V�LQWHUHVWV��L�H���WLPH��PRQH\��VOHHS��± KDYH�EHHQ�WHUPHG�µGDUN�SDWWHUQV�¶´����The State 

DUJXHV�WKDW�EXVLQHVVHV�XVH�GDUN�SDWWHUQV�WR�³QXGJH�FKLOGUHQ�LQWR�PDNLQJ�GHFLVLRQV�WKDW�DUH�

DGYDQWDJHRXV�WR�EXVLQHVVHV�´�DQG�WKDW�³GDUN�SDWWHUQV�FDQ�PDNH�LW�GLIILFXOW�RU�LPSRVVLEOH�IRU�

FKLOGUHQ�WR�DYRLG�KDUPIXO�FRQWHQW�´��'HI�¶V�6XSSO��%U������NetChoice coQWHQGV�WKDW�WKH�WHUP�³GDUN�

SDWWHUQV´�KDV�DOVR�EHHQ�³FRQVWUXHG�E\�VFKRODUV�WR�UHDFK�FRPPRQSODFH�IHDWXUHV�WKDW�VLPSOLI\�DQG�

LPSURYH�XVHU�H[SHULHQFH��VXFK�DV�VWDQGDUG�µDXWRSOD\¶�DQG�µQHZVIHHG¶�IXQFWLRQV�WKDW�UHFRPPHQG�

SHUVRQDOL]HG�FRQWHQW�´��0RW�����FLWDWLRQ�omitted).   

The instant provision can be analytically divided into three parts.  It first prohibits the use 

RI�GDUN�SDWWHUQV�WR�HQFRXUDJH�FKLOGUHQ�WR�³SURYLGH�SHUVRQDO�LQIRUPDWLRQ�EH\RQG�ZKDW�LV�UHDVRQDEO\�

expected to provide that online service, product, or feature.´� CAADCA § 31(b)(7).  This 

prohibition is similar to the profiling restrictions discussed above in that (1) the State has not 

shown a harm resulting from WKH�SURYLVLRQ�RI�PRUH�SHUVRQDO�LQIRUPDWLRQ�³EH\RQG�ZKDW�LV�

UHDVRQDEO\�H[SHFWHG´�IRU�WKH�FRvered business to provide its online service, product, or feature, 

and (2) to the extent the harm is the use of profiling information to present harmful content to a 
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child, the State has not shown that the instant provision is sufficiently tailored to survive 

commercial speech scrutiny.  See supra, at Parts III(A)(1)(a)(iv)(7)±(9). 

Second, the SURYLVLRQ�SURKLELWV�WKH�XVH�RI�GDUN�SDWWHUQV�WR�HQFRXUDJH�D�FKLOG�WR�³IRUHJR�

SULYDF\�SURWHFWLRQV�´��CAADCA § 31(b)(7).  However, the State has not shown that dark patterns 

causing children to forego privacy protections constitutes a real harm.  See Yim, 63 F.4th at 794.  

Many of the examples of dark patterns cited by WKH�6WDWH¶V experts²such as making it easier to 

sign up for a service than to cancel it or creating artificial scarcity by using a countdown timer, 

Egelman Decl. ¶ 51, or sending users notifications to reengage with a game or auto-advancing 

users to the next level in a game, Radesky Decl. ¶ 55²are not causally connected to an identified 

harm.  See Brown������8�6��DW������ILQGLQJ�ODFN�RI�³GLUHFW�FDXVDO�OLQN�EHWZHHQ�YLROHQW�YLGHR�

games and harm tR�PLQRUV´�VKRZHG�JRYHUQPHQW�KDG�QRW�LGHQWLILHG�³DFWXDO�SUREOHP�LQ�QHHG�RI�

VROYLQJ�´�VR�WKDW�ODZ�IDLOHG�VWULFW�VFUXWLQ\���Yim, 63 F.4th at 794 (noting commercial speech 

VFUXWLQ\�UHTXLUHV�JRYHUQPHQW�WR�VKRZ�³WKH�KDUPV�LW�UHFLWHV�DUH�UHDO´� 

The most concrete SRWHQWLDO�KDUP�WKH�&RXUW�FDQ�ILQG�LV�LQ�'U��5DGHVN\¶V�DVVHUWLRQ�WKDW�

³>P@DQLSXODWLYH�GDUN�SDWWHUQV�DUH�NQRZQ�WR�FDXVH�PRQHWDU\�KDUP�WR�FKLOGUHQ�´�EDVHG�RQ�D�0DUFK�

�����)7&�FRPSODLQW�UHTXLULQJ�D�JDPH�GHYHORSHU�WR�SD\������PLOOLRQ�³DV�D�SHQDOW\�IRU�WKH�XVH�Rf 

GDUN�SDWWHUQV�WR�PDQLSXODWH�XVHUV�LQWR�PDNLQJ�SXUFKDVHV�´��Radesky Decl. ¶ 56.  The State does 

not, however, suggest that the CAADCA is an attempt to address monetary harms to children.  See 

generally 2SS¶Q; 'HI�¶V�6XSSO��%U���Similarly, although the State points to an existing federal law 

limiting the practice of making it inconvenient for users to prevent their data from being sold or 

shared, see 'HI�¶V�6XSSO��%U�����FLWLQJ����&)5�����������the State does not show how this law 

indicates a harm to minors caused by the sale of personal information.  See generally id.; Radesky 

Decl.; Egelman Decl.  To the extent the harm is the use of data to profile users, including children, 

the State has not shown that the provision is appropriately tailored to survive commercial speech 

scrutiny for the same reasons described above.  See supra, at Parts III(A)(1)(a)(iv)(7)±(9).  The 

Court accordingly finds that the State is not likely to show a harm in dark patterns causing 

children to forego privacy protections, so that NetChoice is likely to succeed in showing that this 

restriction fails commercial speech scrutiny.  See Junior Sports Mags., 2023 WL 5945879, at *7 

Case 5:22-cv-08861-BLF   Document 74   Filed 09/18/23   Page 33 of 45



 

34 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

U
ni

te
d 

St
at

es
 D

is
tri

ct
 C

ou
rt 

N
or

th
er

n 
D

is
tri

ct
 o

f C
al

ifo
rn

ia
 

(reversing denial of preliminary injunction and reasoning that ³[i]n the end, California spins a web 

of speculation²not facts or evidence²to claim that its restriction on speech will significantly 

curb´�DQ�DOOHJHG�KDUP). 

The last of the three prohibitions of CAADCA § 31(b)(7) concerns the use of dark patterns 

WR�³WDNH�DQ\�DFWLRQ�WKDW�WKH�EXVLQHVV�NQRZV��RU�KDV�UHDVRQ�WR�NQRZ��LV�PDWHULDOO\�GHWULPHQWDO´�WR�D�

FKLOG¶V�ZHOO-being.  The State KHUH�DUJXHV�WKDW�GDUN�SDWWHUQV�FDXVH�KDUP�WR�FKLOGUHQ¶V�ZHOO-being, 

such as when a child recovering from an HDWLQJ�GLVRUGHU�³PXVW�ERWK�FRQWHQG�ZLWK�GDUN�SDWWHUQV�

that make it difficult to unsubscribe from such content and attempt to reconfigure their data 

VHWWLQJV�LQ�WKH�KRSH�RI�SUHYHQWLQJ�XQVROLFLWHG�FRQWHQW�RI�WKH�VDPH�QDWXUH�´��'HI�¶V�6XSSO��%U���; see 

also APLFXV�&XULDH�%U��RI�)DLUSOD\�	�3XEOLF�+HDOWK�$GYRFDF\�,QVW���³)DLUSOD\�$P��%U�´� 4 

(noting that CAADCA ³VHHNV�WR�VKLIW�WKH�SDUDGLJP�IRU�SURWHFWLQJ�FKLOGUHQ�RQOLQH�´�LQFOXGLQJ�E\�

³HQVXULQJ�WKDW�FKLOGUHQ�DUH�SURWHFWHG�IURP�PDQLSXODWLYH�GHVLJQ��GDUN�SDWWHUQV�, adult content, or 

RWKHU�SRWHQWLDOO\�KDUPIXO�GHVLJQ�IHDWXUHV�´���FLWDWLRQ�RPLWWHG�, ECF 53-1.  The Court is troubled by 

the ³KDV�UHDVRQ�WR�NQRZ´�ODQJXDJH�LQ�WKH�Act, given the lack of objective standard regarding what 

content is materially detrimental to D�FKLOG¶V�ZHOO-being.  See supra, at Part III(A)(1)(a)(iv)(7).  

And some content that might be considered harmful to one child may be neutral at worst to 

another.  NetChoice KDV�SURYLGHG�HYLGHQFH�WKDW�LQ�WKH�IDFH�RI�VXFK�XQFHUWDLQWLHV�DERXW�WKH�VWDWXWH¶V�

requirements, the statute may cause covered businesses to deny children access to their platforms 

or content.  See NYT Am. Br. 5±6.  Given the other infirmities of the provision, the Court declines 

to wordsmith it and excise various clauses, and accordingly finds that NetChoice is likely to 

succeed in showing that the provision as a whole fails commercial speech scrutiny. 

iii. Conclusion re Commercial Speech Scrutiny 

For the foregoing reasons, the Court finds that NetChoice is likely to succeed in showing 

that WKH�&$$'&$¶V challenged mandates and prohibitions fail commercial speech scrutiny and 

therefore are invalid. 

e. Severability 

NetChoice argues that the CAADCA must be enjoined in its entirety because the 

challenged provisions of the CAADCA²which are likely invalid²cannot be severed from the 
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$FW¶V remaining prohibitions and mandates, or from other SURYLVLRQV�UHODWHG�WR�WKH�&$$'&$¶V�

DSSOLFDWLRQ��SHQDOWLHV��DQG�FRPSOLDQFH���3O�¶V�6XSSO��%U���±7 (discussing CAADCA § 31(a)(8), 

31(a)(10), 31(b)(5)±(6), 31(b)(8), 32, 33, and 35).  The State argues that almost every provision is 

severable, and urges the Court to sustain DQ\�SURYLVLRQV�QRW�IRXQG�LQYDOLG���'HI�¶V�6XSSO��%U������ 

³6HYHUDELOLW\�LV�D�PDWWHU�RI�VWDWH�ODZ�´��Sam Francis Found. v. Christies, Inc., 784 F.3d 

1320, 1325 (9th Cir. 2015) (quoting Leavitt v. Jane L., 518 U.S. 137, 139 (1996)) (alterations 

omitted).  Under California law, the severability of the invalid parts of a statute depends on 

whether such provisions are grammatically, functionally, and volitionally severable from the valid 

remainder.  See Calfarm Ins. Co. v. Deukmejian, 48 Cal. 3d 805, 821±22 (1989) (en banc).  

3XWWLQJ�DVLGH�WKH�&$$'&$�SURYLVLRQV�VHWWLQJ�IRUWK�WKH�VWDWXWH¶V�WLWOH��ILQGLQJV��DQG�GHILQLWLRQV��

CAADCA §§ 28±30, the valid remainder of the statute involve: restrictions on monitoring 

FKLOGUHQ¶V�RQOLQH�EHKDYLRU�DQG�WUDFNLQJ�ORFDWLRQ��&$$'&$������D������WKH�SURYLVLRQ�RI�UHVSRQVLYH�

tools for children to exercise their privacy rights and report concerns, id. § 31(a)(10); the 

collection of precise geolocation data, id. §§ 31(b)(5)±(6); the use of age-estimation information, 

id. § 31(b)(8); the creation of a working group to deliver a report on best practices under the 

CAADCA, id. § 32; the July 1, 2024 deadline for covered businesses to complete DPIA reports, 

id. § 33; and the penalties for violations of the CAADCA, id. § 35.  See 3O�¶V�6XSSO��%U���±7. 

The Court first notes that there is no severability clause in the CAADCA that would create 

D�SUHVXPSWLRQ�LQ�IDYRU�RI�³VXVWDLQLQJ�WKH�YDOLG�SDUW´�RI�WKH�VWDWXWH���See Garcia, 11 F.4th at 1120 

(citing &DO��5HGHYHORSPHQW�$VV¶Q�Y��0DWRVDQWRV, 53 Cal. 4th 231, 270 (2011).  Turning to the 

question of functional severability, the Court finds dispositive the status of the DPIA provisions.  

As noted by NetChoice, the CAADCA provides that the State shall not initiate an action for any 

violation of the statute without providing written notice to a covered business identifying specific 

provisions of the Act that are alleged to have been violated.  CAADCA § 35(c); see 3O�¶V�6XSSO��

%U������7KH�&RXUW¶V�GHWHUPLQDWLRQ�WKDW�NetChoice is likely to succeed in showing that the DPIA 

report requirement is invalid, see supra, at Part III(A)(1)(d)(ii)(1), similarly renders likely invalid 

a condition precedent for enforcement of the remainder of the statute.  Because the CAADCA is 

QRW�FDSDEOH�RI�³VHSDUDWH�HQIRUFHPHQW´�ZLWKRXW�WKH�'3,$�UHTXLUHPHQW��WKH�'3,$�SURYLVLRQV�DUH�QRW�
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functionally severable from the otherwise valid portions of the statute.  3HRSOH¶V�$GYRFDWH��,QF��v. 

Super. Ct.������&DO��$SS���G������������������³7KH�UHPDLQLQJ�SURYLVLRQV�PXVW�VWDQG�RQ�WKHLU�RZQ��

unaided by the invalid provisions nor rendered vague by their absence nor inextricably connected 

to them by policy considerations.  They must be capable of VHSDUDWH�HQIRUFHPHQW�´���� 

Although the Court need not review the severability of any other provision in light of the 

DPIA report UHTXLUHPHQW¶V�LPSDFW�RQ�WKH�HQWLUH�&$$'&$��LW�QRWHV�WKDW�WKH�DJH�HVWLPDWLRQ�

provision, CAADCA § 31(a)(5), is the linchpin of mRVW�RI�WKH�&$$'&$¶V�SURYLVLRQV��ZKLFK�

specify various data and privacy protections for children.  See id. §§ 31(a)(6), (b)(1)±(8).  The 

State concedes only that CAADCA § 31(b)(8)²which prevents the use of personal information 

collected to estimate age for any other purpose²is rendered obsolete if the age estimation 

SURYLVLRQ�LV�GHHPHG�XQFRQVWLWXWLRQDO���'HI�¶V�6XSSO��%U������+RZHYHU��FRPSOLDQFH�ZLWK�WKH�

&$$'&$¶V�UHTXLUHPHQWV�ZRXOG�DSSHDU�WR�JHQHUDOO\�UHTXLUH�DJH�HVWLPDWLRQ�WR�GHWHUPLQH�ZKHWKHU�

each user is in fact under 18 years old.  The age estimation provision is thus also not functionally 

severable from the remainder of the statute.  See 3HRSOH¶V�$GYRFDWH, 181 Cal. App. at 1332. 

The futility of severance is apparent when one considers the outcome if the Court were to 

preliminarily enjoin only the challenged provisions that NetChoice has shown are likely violative 

of the First Amendment.  The Act would consist of the SURYLVLRQV�VHWWLQJ�IRUWK�WKH�VWDWXWH¶V�WLWOH��

findings, and definitions; two mandates; three prohibitions; and provisions establishing a working 

group, DPIA report deadlines, and penalties for violating the Act.  See CAADCA §§ 28±30, 

31(a)(8), 31(a)(10), 31(b)(5)±(6), 31(b)(8), 32±33, 35.  The DPIA report deadline, id. § 33, is 

meaningless without a DPIA report requirement.  Five of the six required recommendations of the 

working group track provisions of the Act that are likely invalid.  See id. § 32(d)(1)±(5).  Further, 

even the State agrees that one of the three remaining prohibitions²that on collecting age 

estimation data, id. § 31(b)(8)²³ZRXOG�EH�PDGH�REVROHWH´�LQ�WKH�DEVHQFH�RI������D������ZKLFK�

NetChoice has shown is likely invalid.  'HI�¶V�6XSSO��%U� 3.  Accordingly, the only meat left of the 

Act would be four unchallenged mandates and prohibitions that together would require covered 

businesses to provide children with obvious tracking signals and prominent and responsive tools to 

exercise their privaF\�ULJKWV��DQG�WR�UHIUDLQ�IURP�FROOHFWLQJ�FKLOGUHQ¶V�SUHFLVH�JHRORFDWLRQ�GDWD���
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See CAADCA §§ 31(a)(8), 31(a)(10), 31(b)(5)±(6).  All of these provisions require businesses to 

NQRZ�WKHLU�XVHUV¶�DJHV��EXW�WKH�&RXUW�KDV�IRXQG�1HW&KRLFH�ZLOO�OLNHO\�VXFFHHG�LQ showing the age 

estimation provision does not pass commercial speech scrutiny.  And none of the provisions can 

be enforced without the penalty provision, id. § 35, which, as described above, is hamstrung if the 

State cannot determine whether a covered business is in substantial compliance with the likely-

invalid DPIA report requirement.  These interdependencies indicate how intertwined with²and 

thus inseverable from²the challenged provisions are with respect to the valid remainder. 

Given that multiple provisions of the CAADCA will be preliminarily enjoined by this 

RUGHU��DQG�WKH�&RXUW¶V�GHWHUPLQDWLRQ�WKDW�WKHVH�SURYLVLRQV are not functionally severable from the 

presumably valid remainder of the statute, the Court concludes that it cannot sever the likely 

invalid portions from the statute and sustain the remainder.  See Acosta v. City of Costa Mesa, 718 

F.3d 800, 820 (9th Cir. 2013) (refusing to ³rewrite[e] WKH�RUGLQDQFH�LQ�RUGHU�WR�VDYH�LW´���internal 

alterations and citation omitted). 

f. Conclusion re First Amendment Arguments (Claims 1 and 3) 

Based on the foregoing, the Court concludes that NetChoice has demonstrated a likelihood 

of success on Claim 1, which asserts that the CAADCA violates the First Amendment because the 

$FW¶V�³VSHHFK�UHVWULFWLRQV�������IDLO�VWULFW�VFUXWLQ\�DQG�DOVR�ZRXOG�IDLO�D�OHVVHU�VWDQGDUG�RI�VFUXWLQ\�´��

Compl. ¶ 82.  As noted above, see supra, at Part III(A)(1), the Court need not and does not here 

DGGUHVV�1HW&KRLFH¶V�OLNHOLKRRG�RI�VXFFHVV�RQ�LWV�allegations of additional First Amendment 

violations in Claims 1 and 3. 

2. Other Claims 

NetChoice has demonstrated a likelihood of success on the merits of Claim 1 brought 

under the First Amendment and, as discussed below, has satisfied the remaining Winter factors 

with respect to Claim 1.  NetChoice is entitled to preliminary injunctive relief on that basis.  Under 

these circumstances, the Court must determine whether it is necessary or advisable to address the 

likelihood of success of 1HW&KRLFH¶V�RWKHU�FODLPV�IRU�UHOLHI�DW�WKLV�WLPH:  Claim 4, asserting that 

the CAADCA violates the dormant Commerce Clause; Claim 5, asserting that the CAADCA is 

preempted by COPPA; and Claim 6, asserting that the CAADCA is preempted by Section 230.   
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Once a plaintiff demonstrates that a preliminary injunction is warranted based on the 

likelihood of success on one claim, district courts in this circuit generally do not consider whether 

the same injunctive relief could be granted based on other claims.  See, e.g., Shawarma Stackz 

LLC v. Jwad, No. 21-CV-01263-BAS-BGS, 2021 WL 5827066, at *19 (S.D. Cal. Dec. 8, 2021) 

�³7KH�&RXUW�QHHG�QRW�UHDFK�WKH�PHULWV�RI�WKH�UHPDLQLQJ�VWDWH�Worts claims that SSL raises because 

WKH�/DQKDP�$FW�FODLP�DQG�WKH�8&/�FODLP�DUH�VXIILFLHQW�WR�VXVWDLQ�D�SUHOLPLQDU\�LQMXQFWLRQ�´���

Seiko Epson Corp. v. Nelson, No. 5:21-cv-00320-JWH-SPx, 2021 WL 5033486, at *3 (C.D. Cal. 

0DU�������������³7KH�&RXUW�WKHUHIRUH finds that Plaintiffs have demonstrated a likelihood of 

success on the merits with respect to their first claim for relief.  Plaintiffs have thus satisfied the 

SUHOLPLQDU\�LQMXQFWLRQ�VWDQGDUG��WKH�&RXUW�QHHG�QRW�DQDO\]H�3ODLQWLIIV¶�RWKHU�WZR�FODLPV�IRU�

reOLHI�´���Faison v. Jones������)��6XSS���G������������Q����(�'��&DO���������³%HFDXVH�WKH�&RXUW�

finds Plaintiffs are likely to succeed on the merits of their viewpoint discrimination theory, the 

&RXUW�QHHG�QRW�DQG�GRHV�QRW�DGGUHVV�3ODLQWLIIV¶�UHPDLQLQJ�WKHRULHV�´���Medina v. Becerra, No. 

3:17-CV-������&5%�������:/����������DW�����1�'��&DO��1RY�������������³$V�0HGLQD�KDV�

shown a likelihood of success on the merits for his First Amendment claim, this Court need not 

address Medina¶V�RWKHU�FODLPV�IRU�UHOLHI�´��  This Court sees no reason to depart from the approach 

adopted by other district courts in the Ninth Circuit.   

'HIHUULQJ�FRQVLGHUDWLRQ�RI�1HW&KRLFH¶V�&RPPHUFH�&ODXVH�FODLP�LV�SDUWLFXODUO\�DSSURSULDWH�

here, because the claim presents thorny constitutional issues that the parties briefed prior to 

UHFHLYLQJ�WKH�6XSUHPH�&RXUW¶V�ODWHVW�guidance in 1DW¶O�3RUN�3URGXFHUV�&RXQFLO�Y��5RVV, 598 U.S. 

356 (2023).8  Ross provides a comprehensive review of case law on the dormant Commerce 

Clause��HPSKDVL]LQJ�WKDW�³the Commerce Clause prohibits the enforcement of state laws driven by 

economic protectionism²that is, regulatory measures designed to benefit in-state economic 

interests by burdening out-of-state competitors�´�DQG�FODULI\LQJ�WKDW�WKLV�³antidiscrimination 

principle lies at the µvery core¶ of the Court¶s dormant Commerce Clause jurisprudence.´��Id. 

 
8 The motion and opposition were filed before Ross issued.  The reply was filed approximately one 
week after Ross was decided, and Ross is cited once therein as secondary authority for an assertion 
made in the brief.  See Reply 13. 
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(quotation marks, alterations, and citation omitted).  The decision may call into question the 

GRUPDQW�&RPPHUFH�&ODXVH¶V�DSSOLFDWLRQ�ZKHUH��DV�KHUH��WKH�VWDWH�ODZ�at issue does not 

discriminate against out-of-state competitors but does have an extraterritorial effect.  Ross 

REVHUYHV�WKDW�³[i]n our interconnected national marketplace, many (maybe most) state laws have 

the µpractical effect of controlling¶ extraterritorial behavior�´�DQG�FRQFOXGHV�WKDW�H[WUDWHUULWRULDO�

effects alone are insufficient to implicate the dormant Commerce Clause.  See id. at 1156±57.  In 

WKH�&RXUW¶V�YLHZ� it would be imprudent to HQJDJH�LQ�DQ�DQDO\VLV�RI�1HW&KRLFH¶V�dormant 

Commerce Clause claim where such analysis is unnecessary to a ruling on the present motion and 

WKH�&RXUW�GRHV�QRW�KDYH�WKH�EHQHILW�RI�WKH�SDUWLHV¶�YLHZV�RQ�WKH�LPSDFW�RI�Ross.   

With respect to 1HW&KRLFH¶V�SUHHPSWLRQ�FODLPV, WKH�&RXUW¶V�LQLWLDO�YLHZ�LV�WKDW�QHLWKHU�

would support the requested preliminary injunction.  Claim 5 asserts that the CAADCA is 

SUHHPSWHG�E\�&233$��ZKLFK�FRQWDLQV�D�SUHHPSWLRQ�FODXVH�SURYLGLQJ��³1R�6WDWH�RU�ORFDO�

government may impose any liability for commercial activities or actions by operators in interstate 

or foreign commerce in connection with an activity or action described in this chapter that is 

inconsistent ZLWK�WKH�WUHDWPHQW�RI�WKRVH�DFWLYLWLHV�RU�DFWLRQV�XQGHU�WKLV�VHFWLRQ�´�����8�6�&�$����

6502(d) (emphasis added).  NetChoice claims that WKH�&$$'&$�LV�³LQFRQVLVWHQW´�ZLWK�&233$�in 

the following respects: the CAADCA applies broadly to services ³OLNHO\�WR�EH�DFFHVVHG´�E\�

children, whereas COPPA applies only WR�RQOLQH�VHUYLFHV�³GLUHFWHG´�WR�FKLOGUHQ; the CAADCA 

imposes privacy obligations that are not required by COPPA; and the CAADCA imposes 

substantive obligations that far exceed those imposed by COPPA.  See id. ¶¶ 114±16.  NetChoice 

additionally claims that the statutes are inconsistent because the CAADCA prohibits conduct that 

is permitted under COPPA, including profiling a child by default and using dark patterns to 

encourage children to provide personal information.  See id. ¶ 117.   

The Ninth Circuit recently held in Jones v. Google LLC, 73 F.4th 636, 642 (9th Cir. 2023), 

WKDW�D�VWDWH�ODZ�LV�QRW�³LQFRQVLVWHQW´�ZLWK�&233$�IRU�SUHHPSWLRQ�SXUSRVHV�XQOHVV�WKH�VWDWH�ODZ�

contains requirements that contradict those of COPPA or ³VWDQG�DV�REVWDFOHV�WR�IHGHUDO�REMHFWLYHV´�

embodied in COPPA.  A state law that supplements or requires the same thing as COPPA is not 

inconsistent with COPPA.  See id.  ,Q�WKH�&RXUW¶V�YLHZ��it is not clear that the cited provisions of 
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the CAADCA contradict, rather than supplement, those of COPPA.  Nor is it clear that the cited 

provisions of the CAADCA would stand as an obstacle to enforcement of COPPA.  An online 

provider might well be able to comply with the provisions of both the CAADCA and COPPA, 

with the possible exception of the CAADCA provisions identified in paragraph 117 of the 

complaint.  However, a determination whether those are inconsistent with COPPA for preemption 

purposes would require a careful and nuanced analysis.  It would make little sense to engage in 

such analysis at this stage of the proceedings in light of the fact that NetChoice is entitled to the 

requested injunctive relief based on its First Amendment claims.   

Claim 6 asserts that the CAADCA is preempted by Section 230.  6HFWLRQ�����³SURWHFWV�

certain internet-based actorV�IURP�FHUWDLQ�NLQGV�RI�ODZVXLWV�´� Barnes, 570 F.3d at 1099.  As 

UHOHYDQW�KHUH��6HFWLRQ�����F�����SURYLGHV�WKDW�³>Q@R�SURYLGHU�RU�XVHU�RI�DQ�LQWHUDFWLYH�FRPSXWHU�

service shall be treated as the publisher or speaker of any information provided by another 

iQIRUPDWLRQ�FRQWHQW�SURYLGHU�´� 47 U.S.C. § 230(c)(1).  6HFWLRQ�����F�����SURYLGHV�WKDW�³>Q@o 

provider or user of an interactive computer service shall be held liable on account of . . . any action 

voluntarily taken in good faith to restrict access to or availability of material that the provider or 

user considers to be . . . objectionable>�@´�����8�6�&��§ 230(c)(2)(A).  NetChoice contends that the 

&$$'&$¶V�UHTXLUHPHQW�WKDW�RQOLQH�SURYLGHUV�HQIRUFH�WKHLU�³SXEOLVKHG�WHUPV��SROLFLHV��DQG�

FRPPXQLW\�VWDQGDUGV�´�CAADCA § 31(a)(9), DQG�UHVWULFWLRQV�RQ�WKH�XVH�RI�PLQRUV¶�SHUVRQDO�

information, CAADCA § 31(b)(1), (3), (4), (7), are inconsistent with Section 230.  NetChoice 

claims that those inconsistencies result in preemption of the CAADCA under § 230(e), which 

provides that ³[n]o cause of action may be brought and no liability may be imposed under any 

6WDWH�RU�ORFDO�ODZ�WKDW�LV�LQFRQVLVWHQW�ZLWK�WKLV�VHFWLRQ�´� 47 U.S.C. § 230(e)(3).  Section 230 may 

EH�LPSOLFDWHG�E\�DQ�RQOLQH�SURYLGHU¶V�HQIRUFHPHQW�RI�LWV�SROLFLHV�DQG�RWKHU�acts in compliance with 

the CAADCA, but it is difficult (if not impossible) to make that determination without knowing 

what policies or acts are at issue.  For that reason, it is tKH�&RXUW¶V�YLHZ that a facial challenge to 

the CAADCA is not the appropriate context in which to consider the applicability of § 230. 

Accordingly, the Court need not and does not determine whether NetChoice is likely to 

succeed on the merits of its claims grounded in the dormant Commerce Clause, COPPA, and 
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Section 230.  The Court limits its consideration of the remaining Winter factors to Claim 1 under 

the First Amendment, namely, irreparable harm, the balance of equities, and the public interest. 

B. Irreparable Harm 

³7KH�ORVV�RI�)LUVW�$PHQGPHQW�IUHHGRPV��IRU�HYHQ�PLQLPDO�SHULRGV�RI�WLPH��XQTXHVWLRQDEO\�

FRQVWLWXWHV�LUUHSDUDEOH�LQMXU\�´��Elrod v. Burns, 427 U.S. 347, 373 (1976); see also Baird, 2023 

WL 5763345, at *3.  Loss of free speech rights resulting from a threat of enforcement rather than 

actual enforcement constitutes irreparable harm.  See Cuviello v. City of Vallejo, 944 F.3d 816, 

������WK�&LU����������&RQVHTXHQWO\��³>L@UUHSDUDEOH�KDUP�LV�UHODWLYHO\�HDV\�WR�establish in a First 

$PHQGPHQW�FDVH�´��CTIA - 7KH�:LUHOHVV�$VV¶Q�Y��&LW\�RI�%HUNHOH\, 928 F.3d 832, 851 (9th Cir. 

��������³>$@�SDUW\�VHHNLQJ�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI�LQ�D�)LUVW�$PHQGPHQW�FRQWH[W�FDQ�

establish irreparable injury . . . by demonstrating the existence of a colorable First Amendment 

FODLP�´��Id. (quotation marks and citation omitted).  As discussed above, NetChoice has done more 

than merely assert a colorable First Amendment claim; it has established a likelihood of success 

on the merits of its claim that the CAADCA violates the First Amendment.   

 7KH�&RXUW�ILQGV�XQSHUVXDVLYH�WKH�6WDWH¶V�DUJXPHQW�WKDW�WKH�WKUHDW�RI�HQIRUFHPHQW�LV�

LQVXIILFLHQW�WR�HVWDEOLVK�LUUHSDUDEOH�LQMXU\�EHFDXVH�WKH�$FW¶V�FKDOOHQJHG�SURYLVLRQV�GR�QRW�WDNH�

effect until JuO\�����������7KDW�GDWH�LV�OHVV�WKDQ�D�\HDU�DZD\���³2QH�GRHV�QRW�KDYH�WR�DZDLW�WKH�

consummation of threatened injury to obtain preventive relief.  If the injury is certainly impending, 

WKDW�LV�HQRXJK�´��Pac. Gas & Elec. Co. v. State Energy Res. Conservation 	�'HY��&RPP¶Q, 461 

U.S. 190, 201 (1983) (citation omitted).  Moreover, NetChoice presents evidence that businesses 

already are expending time and funds preparing for enforcement of the CAADCA.  See Roin Decl. 

¶¶ 20, 24±25; Cairella Decl. ¶¶ 14, 19±22; Masnick Decl. ¶¶ 12, 14±19; Paolucci Decl. ¶¶ 16±18; 

Szabo Decl. ¶¶ 5±7, 12±17.  Requiring businesses to proceed with such preparations without 

NQRZLQJ�ZKHWKHU�&$$'&$�LV�YDOLG�³ZRXOG�LPSRVH�D�SDOSDEOH�DQG�FRQVLGHUDEOH�KDUGVKLS´�RQ�

them.  See Pac. Gas & Elec., 461 U.S. at 201±����³7R�UHTXLUH�WKH�LQGXVWU\�WR�SURFHHG�ZLWKRXW�

knowing whether the moratorium is valid would impose a palpable and considerable hardship on 

WKH�XWLOLWLHV>�@´�� 

The Court has no difficulty finding that NetChoice has established a likelihood of 
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irreparable harm absent issuance of the requested preliminary injunction. 

C. Balance of Equities / Public Interest 

³:KHUH�WKH�JRYHUQPHQW�LV�D�SDUW\�WR�D�FDVH�LQ�ZKLFK�D�SUHOLPLQDU\�LQMXQFWLRQ�LV�VRXJKW��WKH�

balance of the equities and public interest facWRUV�PHUJH�´��Roman v. Wolf, 977 F.3d 935, 940-41 

(9th Cir. 2020); see also Baird, 2023 WL 5763345, at *2.  As discussed above, NetChoice has 

demonstrated a likelihood of success in proving that the CAADCA violates the First Amendment.  

³>,@W�LV�DOZD\V�LQ�WKH�SXEOLF�LQWHUHVW�WR�SUHYHQW�WKH�YLRODWLRQ�RI�D�SDUW\¶V�FRQVWLWXWLRQDO�ULJKWV�´��

Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (quotation marks and citation omitted).  

0RUHRYHU��WKH�6WDWH�³FDQQRW�UHDVRQDEO\�DVVHUW�WKDW�LW�LV�KDUPHG�LQ�DQ\�OHJDOly cognizable sense by 

EHLQJ�HQMRLQHG�IURP�FRQVWLWXWLRQDO�YLRODWLRQV�´��Zepeda v. U.S. I.N.S., 753 F.2d 719, 727 (9th Cir. 

1983).  

 The State cites Maryland v. King, 567 U.S. 1301, 1303 (2012), for the proposition that 

³>D@Q\�WLPH�D�6WDWH�LV�HQMRLQHG�E\�D�FRXUW�IURP�HIIHFWXDWLQJ�VWDWXWHV�HQDFWHG�E\�UHSUHVHQWDWLYHV�RI�

LWV�SHRSOH��LW�VXIIHUV�D�IRUP�RI�LUUHSDUDEOH�LQMXU\�´��King did not involve a motion for preliminary 

LQMXQFWLRQ��EXW�UDWKHU�0DU\ODQG¶V�DSSOLFDWLRQ�IRU�D�VWD\�RI�D�VWDWH�DSSHOODWH�FRXUW¶V�GHFLVLRQ�

RYHUWXUQLQJ�.LQJ¶V�UDSH�FRQYLFWLRQ�SHQGLQJ�GLVSRVLWLRQ�RI�0DU\ODQG¶V�SHWLWLRQ�IRU�ZULW�RI�

certiorari.  See id. at 1301.  The state appellate court had determined that Maryland¶V DNA 

FROOHFWLRQ�VWDWXWH��ZKLFK�KDG�DXWKRUL]HG�ODZ�HQIRUFHPHQW�RIILFHUV�WR�FROOHFW�.LQJ¶V�'1$�VDPSOH��

violated the Fourth Amendment.  See id.  The Supreme Court found that a stay was warranted 

based on its determination that there was a reasonable probability it would grant certiorari.  See id. 

at 1302.  It was in that context that the Supreme Court discussed the harm to the State of Maryland 

flowing from its inability to effectuate its DNA collection statute.  See id. at 1303.  The quoted 

language has no application here, where (unlike the State of Maryland) the State of California has 

not made a showing that the challenged statute passes constitutional muster. 

The Court finds that NetChoice has established that the last two factors, the balance of 

equities and the public interest, favor issuance of the requested injunction. 

D. Conclusion 

In conclusion, the Court finds that all of the Winter factors favor granting the requested 
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preliminary injunction.  With respect to the first and most important factor, likelihood of success 

on the merits, NetChoice has demonstrated that it is likely to succeed on at least one of its First 

Amendment theories set forth in Claim 1 of the complaint.  NetChoice also has satisfied the 

second factor by demonstrating a likelihood that it will suffer irreparable injury if the requested 

preliminary injunction does not issue.  Finally, NetChoice has satisfied the third and fourth factors 

by showing that the balance of the equities and the public interest favor issuance of the requested 

preliminary injunction.   

³,I�D�PRYDQW�PDNHV�D�VXIILFLHQW�GHPRQVWUDWLRQ�RQ�DOO�IRXU�Winter factors (three when as 

here the third and fourth factors are merged), a court must not shrink from its obligation to enforce 

his constitutional rights, UHJDUGOHVV�RI�WKH�FRQVWLWXWLRQDO�ULJKW�DW�LVVXH�´��Baird, 2023 WL 5763345, 

DW����TXRWDWLRQ�PDUNV��FLWDWLRQ��DQG�EUDFNHWV�RPLWWHG����³It may not deny a preliminary injunction 

motion and thereby allow constitutional violations to continue simply because a remedy would 

involve intrusion into an agency¶s administration of state law.´��Id. (quotation marks and citation 

omitted).     

1HW&KRLFH¶V�PRWLRQ�IRU�SUHOLPLQDU\�LQMXQFWLRQ�LV�*5$17('� 

E. Security 

)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����F��SURYLGHV�WKDW�³>W@KH�FRXUW�PD\�LVVXH�D�SUHOLPLQDU\�

injunction or a temporary restraining order only if the movant gives security in an amount that the 

court considers proper to pay the costs and damages sustained by any party found to have been 

ZURQJIXOO\�HQMRLQHG�RU�UHVWUDLQHG�´��)HG��5��&LY��3�����F����7KH�1LQWK�&LUFXLW�KDV�³UHFRJQL]HG�WKDW�

Rule 65(c) invests the district court with discretion as to the amount of security required, if any�´��

Jorgensen v. Cassiday, 320 F.3d 906, 919 (9th Cir. 2003) (internal quotation marks and citation 

omitted) (italics in original).  Thus, the district court has discretion to dispense with the filing of a 

bond altogether, or to require only a nominal bond.  See id���³7KH�GLVWULFW�FRXUt may dispense with 

the filing of a bond when it concludes there is no realistic likelihood of harm to the defendant from 

HQMRLQLQJ�KLV�RU�KHU�FRQGXFW�´���see also Save Our Sonoran, Inc. v. Flowers, 408 F.3d 1113, 1126 

��WK�&LU���������³7KH�GLVWULFW�FRXUW�has discretion to dispense with the security requirement, or to 

request mere nominal security, where requiring security would effectively deny access to judicial 
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UHYLHZ�´) (citation omitted). 

 Neither party addresses the issue of security in its briefing.  1HW&KRLFH¶V�SURSRVHG�RUGHU��

filed with its motion for preliminary injunction, provides that the requested injunctive relief will 

issue without the requirement of any security bond because NetChoice has shown a likelihood of 

success and the State will not suffer any harm from maintaining the status quo.  See Proposed 

Order, ECF 29-31.  The State argues, as a reason to deny injunctive relief altogether, that issuance 

RI�WKH�LQMXQFWLRQ�³ZRXOG�LQIOLFW�LUUHSDUDEOH�KDUP�XSRQ�&DOLIRUQLD�E\�SUHYHQWLQJ�HQIRUFHPHQW�of a 

VWDWXWH�HQDFWHG�E\�UHSUHVHQWDWLYHV�RI�WKH�SHRSOH�´��2SS¶Q DW������7KH�6WDWH¶V�DUJXPHQW�JLYHV�QR�

indication, however, whether the State believes a bond should be required in the event a 

preliminary injunction issues, or the appropriate amount of such bond.  See id.  

The Court finds it appropriate to issue the preliminary injunction without requiring security 

EDVHG�RQ�1HW&KRLFH¶V�VKRZLQJ�WKDW�LW�LV�OLNHO\�WR�SUHYDLO�RQ�LWV�FODLP�WKDW�HQIRUFHPHQW�RI�WKH�

CAADCA violates the First Amendment²and thus could not be lawfully enforced by the State²

and the absence of any argument that a security bond should be required. 

// 

// 

// 
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IV. ORDER 

(1) 3ODLQWLII�1HW&KRLFH¶V�PRWLRQ�IRU�SUHOLPLQDU\�LQMXQFWLRQ�LV�*5$17('�DV�IROORZV� 

  (a)  Rob Bonta, Attorney General of the State of California, and   

   anyone acting in concert with his office are ENJOINED from enforcing the 

   California Age-Appropriate Design Code Act;   

  (b) This preliminary injunction shall issue without the requirement of a security 

   bond; and 

  (c) This preliminary injunction shall take effect immediately and shall remain  

   in effect until otherwise ordered by the Court. 

(2) This order terminates ECF 29. 

 

Dated: September 18, 2023 

 

  
BETH LABSON FREEMAN 
United States District Judge 
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