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 During oral argument on the motion for preliminary approval, the Court asked Plaintiffs to 

supplement the record by submitting an example sufficient to satisfy each of the Consumer Class A 

proof requirements set forth in the settlement agreement to show that each is “viable.”  Order, p. 5:25-

6:2 (asking “so each of these you can send to me to supplement the record, documents that satisfy each 

of these categories?”).  Pursuant to the Court’s request, Plaintiffs hereby submit examples of each of the 

proof requirements applicable to Consumer Class A to confirm that all are viable. 

A.  Categories (A) & (B): Proof of Purchase or Proof of Download before April 1, 2010 
of a Version of Linux  

 
There were several versions of Linux that were compatible with and marketed to PS3 users, 

including Yellow Dog Linux, OpenSUSE, Fedora, and Ubuntu.1  In fact, Yellow Dog Linux 5.0 was 

specifically designed for the PS3.2  Most downloads were free,3 but some early versions had to be 

purchased. 4

B. Category (C): Screenshot Showing Linux Operating  

    Categories (A) and (B) ensure that both class members who purchased Linux as well as 

those who obtained a free download have a ready mechanism of proof.  Attached hereto as Exhibit A 

are examples of Linux download offerings online.  The first example in Exhibit A is a free download of 

YellowDog Linux for PlayStation 3.  The second example in Exhibit A is a $19.97 download of 

PS3Magic for the Fat PS3.  Plaintiffs believe that some Consumer Class A members will submit emails 

or receipts confirming downloads and/or purchases of these versions of Linux.  Plaintiffs, for example, 

obtained Linux through free downloads. Also acceptable proof of download is a photograph of the 

consumers’ Linux disk itself.  Attached hereto as Exhibit B for example, are photographs of CDs onto 

which Plaintiffs Huber and Alba downloaded Linux for their Fat PS3s.  These photographs are sufficient 

to satisfy categories A and B of the “proof of use” requirements articulated in the settlement agreement.  

 Attached hereto as Exhibit C is a photograph of Linux running on a PS3.  A photograph like 

Exhibit C is sufficient to satisfy category (C), as articulated in the Settlement Agreement.  

                                                                 

1 See https://www.playstation.com/ps3-openplatform/ 
2 https://en.wikipedia.org/wiki/Yellow_Dog_Linux 
3 See, e.g., http://ps3magic.com; https://www.linux.com/news/terra-soft-provide-linux-sony-ps3 
4 http://www.neogaf.com/forum/showthread.php?t=132916 
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 C. Category (D): Screenshot Showing Hard Drive Formatting 

To use Linux on a PS3, Class members first had to format their hard drive to reserve 10GB of 

memory for the Linux installation, i.e., they had to “partition” their hard drive.  Attached hereto as 

Exhibit D is a photograph of a screen showing a partitioned PS3 hard drive formatted to run Linux. 

Such a photograph satisfies Category (D), as articulated in the Settlement Agreement. 

D. Category (E): Communications Regarding Other OS 

Category (E) provides that “proof of communication between [a] Class Member and SCEA prior 

to December 31, 2010 that discusses the Class Member’s use of the Other OS or discusses concerns with 

Update 3.21 due to the Class Member’s use of the Other OS” shall suffice as a valid proof of use of 

Other OS.  Attached hereto as Exhibit E, Bates numbered SCEA0004929, is a March 30, 2010 email 

produced by SCEA from a PS3 user in which the user articulates his/her concerns regarding Update 3.21 

and the removal of Other OS.  Attached hereto as Exhibit F, Bates numbered SCEA0004931-34, is a 

March 10, 2010 email produced by SCEA from a PS3 user in which the user articulates his/her concerns 

regarding Update 3.21 and the removal of Other OS.  Attached hereto as Exhibit G, Bates numbered 

SCEA0004948-4953, is a May 10, 2010 email produced by SCEA from a PS3 user in which the user 

articulates his/her concern with the removal of Other OS.  All of these emails are sufficient form of 

proof of use of Other OS under Category (E).  

In addition to proof of communication between Class Members and SCEA, Category E allows 

class members to submit a “communication between Class Members … or a third party dated prior to 

December 31, 2010 that discusses the Class Member’s use of the Other OS or discusses concerns with 

Update 3.21 due to the Class Member’s use of the Other OS.” Such communications include posts on 

forums and blogs across the Internet related to gaming, the PS3, and Linux.  These forums or blogs are 

used and contributed to by highly technical and niche PS3 users like those found in Consumer Class A.  

Attached hereto as Exhibit H is such a forum where Plaintiff Ventura, posting as “antron,” complains of 

the removal of Other OS.  In this exhibit, other PS3 users and potential Consumer Class A members also 

post about their concern with Update 3.21.  Such posts continue to be available on the Internet.  As such, 

posts like Exhibit H would satisfy Category E, as articulated in the Settlement Agreement.    

Case 4:10-cv-01811-YGR   Document 267   Filed 08/05/16   Page 3 of 52



 

 3 
PLAINTIFFS’ EXEMPLARS & WRITTEN INFORMATION IN FURTHER SUPPORT OF 

PRELIMINARY APPROVAL 
CASE NO. 4:10-CV-01811-YGR 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

E. Category (F): Any Other Documentary Proof 

Precisely because the parties were uncertain about the universe of other types of proof that 

existed, they agreed to a “catch-all” provision that would allow claimants to submit other types of 

documentary evidence related to their use of the Other OS or Linux on the PS3.  Attached hereto as 

Exhibit I, for example, is a copy of a November 2, 2007 communication between Plaintiff Ventura and 

the company PetitionOnline that was produced in this litigation.  In this communication, Plaintiff 

Ventura states that he does, in fact, use Other OS on the PS3 and thus shows that Plaintiff used Other OS 

prior to April 1, 2010. 5

 CONCLUSION 

  The claims administrator will review forms of proof submitted pursuant to 

Category F and has broad discretion to determine whether they are sufficient to show Other OS use prior 

to April 1, 2010.  

For the reasons set forth above, Plaintiffs request that the Court enter the previously submitted 

Order Preliminarily Approving Class Action Settlement and Certification of Settlement Class.  

DATED: August 5, 2016 Respectfully submitted, 

 FINKELSTEIN THOMPSON LLP  

 By: s/Rosemary M. Rivas  

          Rosemary M. Rivas 
 
 One California Street, Suite 900  
 San Francisco, California 94111 
 Telephone: (415) 398-8700 
 Facsimile: (415) 398-8704 
 Email: rrivas@finkelsteinthompson.com 
 

Kathleen Fisher 
kfisher@calvofisher.com 
CALVO FISHER & JACOB LLP 

                                                                 

5 The Court should note that this is a communication between a Class Member and third party that 
discusses the Class Member’s use of Other OS prior to December 31, 2010, and thus satisfies Category 
E as well.  Further, the parties are aware that some categories of the “proof of use” requirements bleed 
into one another, and Plaintiffs’ counsel will advise potential class members on which category their 
proof of use fits into.  
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